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In the District Court of the United States for the 
District of Idaho, Central Division. 


DEXTER HORTON TRUST & SAVINGS BANK, 
a corporation of the State of Washington, 


Plaintiff, 
VS. 


THE COUNTY OF CLEARWATER of the State 
of Idaho and Oren D. Crockett, as treasurer of 
said county, Defendants. 


No. 639. 
BILL IN EQUITY. 


To the Honorable Judge of the District Court of the 
United States for the District of Idaho, Central 
Division: 

Dexter Horton Trust & Savings Bank, a corpora- 
tion organized and existing under the laws of the 
State of Washington, with its principal place of busi- 
ness in Seattle in said State of Washington, and a 
resident of said State of Washington, brings this its 
bill against the county of Clearwater, of the State of 
Idaho, and Oren D. Crockett, as treasurer of said 
county, a resident of said State of Idaho, and said 
Clearwater county, and in the Central division of the 
district of Idaho, and for its cause of action the plain- 
tiff states: 

I. 

That the plaintiff is a corporation duly organized 

and existing under and by virtue of the laws of the 
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State of Washington, with its principal place of busi- 
ness in the city of Seattle, and in the county of King, 
in said State, and that it is a resident of said State 
of Washington, and that during all the times here- 
inafter stated it was and it is now engaged in carry- 
ing on a general banking and trust business in said 
city of Seattle. 


i: 

That during all the times hereinafter stated the 
defendant Clearwater County was and it is now a 
county of the State of Idaho situated in the Central 
division of the district of Idaho and duly organized 
and existing as such county under the laws of the 
State of Idaho. That the defendant Oren D. Crockett 
is now the duly elected and qualified and acting trea- 
surer of said Clearwater county with the powers 
vested in him and the duties and obligations imposed 
upon him as such treasurer by the laws of the State 
of Idaho, and a resident and citizen of the State of 
Idaho. 


WL 

That heretofore, to-wit, on the 7th day of Novem- 
ber, 1914, and prior thereto, the defendant, the coun- 
ty of Clearwater, was legally indebted to one M. G. 
Nease in the just and full sum of Ten Thousand 
Four Hundred Twenty and 83/100 Dollars; that on 
said 7th day of November, 1914, the said county of 
Clearwater duly executed, issued and delivered at the 
city of Orofino in said county, to the said M. G. Nease 
warrants of said county, fifty-three in number, and 
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numbered 7308 to 7360, both numbers inclusive, pay- 
able out of the current expense fund of said county, 
to the order of the said M. G. Nease and for the ag- 
gregate amount of said Ten Thousand Four Hun- 
dred Twenty and 83/100 Dollars; that each and all 
of said warrants were signed by the then county 
auditor of said county by and under the authority 
of the then board of county commissioners of said 
county and were delivered by the said auditor by 
and under the authority of said board of county com- 
missioners to the said M. G. Nease for and in pay- 
ment of the aforesaid indebtedness then due by the 
said county of Clearwater to the said M. G. Nease, 
and theretofore duly allowed by said board. 


IV. 

That thereafter on the 7th day of November, 1914, 
the said M. G. Nease presented each and all of said 
warrants for payment to the county treasurer of said 
county, but the payment of each and all of the same 
was by the said treasurer refused for want of funds 
applicable to the payment thereof, and the said trea- 
surer did thereupon on said day duly register each 
and all of said warrants. 


V; 

That heretofore, to-wit, on the 8th day of Decem- 
ber, 1914, and prior thereto, the defendant the coun- 
ty of Clearwater was legally indebted to one M. G. 
Nease in the just and full sum of Thirty-three Thou- 
sand Six Hundred Fifty-one and 86/100 Dollars; 
that on said 8th day of December, 1914, the said 


10 Dexter Horton Trust & Savings Bank vs. 


county of Clearwater duly executed, issued and de- 
livered at the city of Orofino in said county, to the 
said M. G. Nease, warrants of said county, seventy- 
one in number, and numbered 7543 to 7713, both 
numbers inclusive, payable out of the current ex- 
pense fund of said county, to the order of the said 
M. G. Nease, and. for the aggregate amount of said 
Thirty-three Thousand Six Hundred Fifty-one and 
86/100 Dollars; that each and all of said warrants 
were signed by the then county auditor of said county 
by and under the authority of the then board of 
county commissioners of said county and were de- 
livered by the said auditor by and under the authority 
of said board of county commissioners to the said 
M. G. Nease for and in payment of the aforesaid in- 
debtedness then due by the said county of Clearwa- 
ter to the said M. G. Nease, and theretofore duly al- 
lowed by said board. 


VI. 

That thereafter on the 8th day of December, 1914, 
the said M. G. Nease presented each and all of said 
last mentioned warrants for payment to the then 
county treasurer of said county, but the payment of 
each and all of the same was by said treasurer re- 
fused for want of funds applicable to the payment 
thereof and the said treasurer did thereupon on said 
day register each and all of said warrants. 


VIL. 
That at the time of the issuance and delivery of 
said warrants and each and every thereof, the said 
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M. G. Nease was and has at all times since been and 
is now a resident of the State of Oregon and was not 
at any of said times or at all a resident or citizen of 
the State of Idaho. 


VIII. 

That on or about the 8th day of July, 1915, this 
plaintiff purchased all of the aforesaid warrants and 
paid full value therefor and is now the owner and 
holder of each and every of the same and of the debt 
evidenced thereby against the said county of Clear- 
water. 


IX. 

That each and every of said warrants was, prior 
to the purchase of the same by this plaintiff, and the 
delivery of the same to this plaintiff, duly indorsed 
in writing by the said M. G. Nease and the full title 
to each and every of said warrants and the full and 
complete beneficial ownership in each and every 
thereof is now held, owned and possessed by this 
plaintiff. 


dK 
That the current expense fund of the said defen- 
dant county for the year 1914 was insufficient to pay 
any of said warrants and none of the same has been 
paid either in whole or in part and each and every 
of the same still remains wholly unpaid. 


XI. 
That under the law of the State of Idaho all war- 
rants issued by any county for any current fiscal 
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year payable out of the current expense fund of said 
county that are not paid out of the current expense 
fund produced by the tax levy for that purpose for 
that year are thereafter payable only out of the war- 
rant redemption fund of such county, and all of the 
aforesaid warrants are now payable out of the war- 
rant redemption fund of the defendant county. 


XII. 

That there was levied by the said defendant county 
taxes for the year 1914 for the purpose of raising 
money for said warrant redemption fund at the rate 
of eight mills for each and every dollar of taxable 
property within said county, the total valuation of 
which for said levy was approximately Nine Mil- 
lions of Dollars, and the said taxes when paid will 
produce not to exceed Seventy-two Thousand Dollars, 
which, together with all the funds which will come 
into said warrant redemption fund from other 
sources will make the amount of said warrant re- 
demption fund available for the payment of the out- 
standing warrants of said county which are by law 
payable from said fund, wholly insufficient to pay all 
of said outstanding warrants; that the amount of 
such outstanding warrants payable from said fund 
will exceed the amount of said fund available there- 
for by the amount of Fifty Thousand Dollars at least. 


XIII. 
That by the law of the State of Idaho warrants 
which are payable out of the warrant redemption 
fund of said defendant county are payable in the or- 
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der and not otherwise in which they have in order of 
time been registered by the treasurer of said county, 
and the said county treasurer is by law required to 
eall for payment and pay all outstanding warrants 
payable out of said fund in such order and not other- 
wise to the end that each and every of such warrants 
shall be so called for payment and paid by such trea- 
surer before any other warrant payable out of said 
fund but registered at a later date shall be paid. 


XIV. 

That the amount of warrants of the defendant 
county now outstanding and payable out of said war- 
rant redemption fund is approximately Seventy-three 
Thousand Dollars exclusive of and in addition to the 
amount of the warrants now held by this plaintiff 
as aforesaid; that all of said warrants so aggregat- 
ing said Seventy-three Thousand Dollars in amount, 
are now held and owned by various parties other 
than this plaintiff and to this plaintiff unknown. 
That none of said last mentioned warrants were re- 
gistered prior to, but all were registered subsequent, 
to the registration as aforesaid of the aforesaid war- 
rants now held by this plaintiff, except current ex- 
pense warrants numbered 7274 to 7307 inclusive and 
general road warrants numbers 1495 to 1991 both in- 
clusive, aggregating in all the sum of Eighteen Thou- 
sand Seven Hundred Forty and 52/100 Dollars, which 
were registered prior to plaintiff’s said warrants; 
that certain other of said warrants now outstanding 
and payable out of said warrant redemption fund 
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and now held and owned by parties other than this 
plaintiff, to-wit, warrant numbered 7861 to 7542, 
while registered subsequent to the plaintiff’s said 
warrants bearing date November 7, 1914, were all 
registered prior to plaintiff’s said warrants bearing 
date December 8, 1914, save and except as above stat- 
ed, none of said warrants held by other parties other 
than this plaintiff and amounting to approximately 
Seventy-three Thousand Dollars as aforesaid, was 
registered by the treasurer of the defendant county 
prior to the registration of any of plaintiff’s said 
warrants and each and all of plaintiff’s said warrants 
are payable out of said warrant redemption fund of 
the defendant county before any of such other out- 
standing warrants shall be paid, with the exception 
above stated, and plaintiff is now entitled to have 
the same so paid. 


XV. 

That each and every of plaintiff’s said warrants 
bear interest at the rate of seven per cent per annum 
from the date when the same were respectively reg- 
istered as aforesaid, and no part of said interest up- 
on any of said warrants has been paid. 


XVI. 

That the collection of the taxes levied by tie de- 
fendant county for the purpose of procuring moneys 
for said warrant redemption fund began on the 4th 
Monday in November of the year 1915 and a large 
amount of said taxes have already been paid to the 
said treasurer and all of the same which shall not 
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have been paid on or before the first Monday in Jan- 
uary, 1916, will on said date become delinquent. 


XVII. 

That immediately after the first Monday in Jan- 
uary, 1916, the said treasurer will call for payment 
and pay out of said warrant redemption fund all 
warrants of the defendant county then and now out- 
standing against said fund and unpaid, excepting 
only the said warrants of this plaintiff. 


XVIII. 

That said treasurer has threatened and declared 
and still threatens and declares that he will pay out 
of said fund all warrants now outstanding against 
said fund and now held and owned by parties other 
than this plaintiff as aforesaid before the payment 
of any of the warrants now held and owned by this 
plaintiff as aforesaid, all in plain violation of the 
right of this plaintiff to have each of said warrants 
paid before any other warrant against said fund 
and subsequently registered shall be paid; that the 
said defendant treasurer will fully carry out his said 
threats unless he shall be restrained and enjoined 
from so doing by the judgment and order of this court 
and he will thereby entirely deplete all of said funds 
and will leave no moneys whatsoever in said fund 
for the payment of any of plaintiff’s said warrants; 
that the said threatened action of the said defendant 
treasurer is wholly unlawful and in violation of 
plaintiff’s rights as aforesaid, and this plaintiff has 
no adequate remedy at law for any of the wrongs 
herein complained of and threatened. 
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XIX. 

That unless the said defendant treasurer shall be 
restrained and enjoined by the judgment and order 
of this court he will pay out all of said fund appli- 
cable to the plaintiff’s said warrants as aforesaid up- 
on warrants other than any of the warrants of the 
plaintiff before a trial of this cause can be had and 
it is necessary in order to preserve and protect the 
rights of this plaintiff during the pendency of this 
action and until a final trial and determination 
thereof that a temporary injunction issue herein en- 
joining and restraining all of the defendants herein, 
and especially the defendant treasurer, from paying 
any warrants of said defendant county drawn 
against said warrant redemption fund while there 
shall be then outstanding any of plaintiff’s said war- 
rants of prior registration. 

WHEREFORE, plaintiff prays that pending the 
final determination of this cause a preliminary in- 
junction issue herein restraining the defendants, and 
especially the defendant Oren D. Crockett as treas- 
urer of the defendant county, from paying out of 
the warrant redemption fund of said county any 
warrants drawn by said county and payable out of 
said fund while there shall remain outstanding and 
unpaid any of plaintiff’s said warrants of prior reg- 
istration, and that upon the final hearing and de- 
termination of this cause the defendants, and espec- 
lally said defendant Oren D. Crockett as treasurer 
of said defendant county, be, by the judgment and 
decree of this court, forever and perpetually en- 
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joined from making any such payment, and that the 
said defendants, and especially said defendant treas- 
urer, be, by said judgment and decree, by mandatory 
injunction embodied therein, required to call and pay 
out of said fund all of the outstanding warrants of 
said county drawn against and payable out of said 
fund, including the said warrants of this plaintiff, 
in the order, and not otherwise, in which the same 
and all of the same were in point of timne registered 
by said treasurer. 

And to the end that this plaintiff may obtain the 
relief to which it is justly entitled in this cause, it 
now prays this honorable court to grant it due process 
by subpcena directed to the said county of Clearwater 
and to the said Oren D. Crockett, defendants here- 
inbefore named, requiring and commanding each of 
them to appear herein and answer (but not under 
oath, answer under oath being expressly waived) 
the several allegations in this bill of the plaintiff. 

And for such other and proper relief as to the court 
may seem meet and proper in the premises. 


DEXTER HORTON TRUST & SAVINGS BANK, 
By W. H. Parsons, V. P. 
PETERS & POWELL, 
MARION EDWARDS, 
GEO. W. TANNAHILL, 
Solicitors for Complainant. 
(Duly verified. ) 
Endorsed: Filed Dec. 27, 1915. 
W. D. McReynolds, Clerk. 
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(Title of Court and Cause. ) 
MOTION FOR INJUNCTION. 
Comes now the plaintiff and moves the court that 
a temporary injunction be issued herein by this court 
enjoining and restraining each of the defendants 
herein, and especially the defendant Oren D. Crock- 
ett, as treasurer of the County of Clearwater of the 
State of Idaho, until the final determination of this 
cause, from paying out of the warrant redemption 
fund of said county any warrants drawn by said 
county and payable out of said fund while there shall 
remain outstanding and unpaid any of the warrants 
now held by this plaintiff as set forth in its bill of 
complaint on file herein. This motion is based upon 
the bill of complaint herein. 
GEO. W. TANNAHILL, 
PETERS & POWELL, 
MARION EDWARDS, 
Attorneys for Plaintiff. 
To the above named defendants, and each of them: 
You, and each of you, are hereby notified that we 
shall bring the above motion on for hearing before 
the above entitled court at 10 o’clock A. M. on the 
20th day of December, 1915, at the court room there- 
of, at Boise. 
PETERS & POWELL, 
MARION EDWARDS, 
Attorneys for Plaintiff. 
Endorsed: Filed Dec. 27, 1915. 
W. D. McReynolds, Clerk. 
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(Title of Court and Cause.) 
ANSWER. 
Now comes the defendants above named, and for 
answer to plaintifi’s bill of complaint herein, deny, 
admit and allege as follows: 


1. 

Deny that on the 7th day of November, 1914, or 
prior thereto, or at any other time or at all, the de- 
fendant, the County of Clearwater, was legally or 
otherwise indebted to M. G. Nease or any other per- 
son in just or full sum of $10,420.88, or any other 
sum or at all. 


R: 

Admit that there was delivered to M. G. Nease 53 
pieces of paper purporting to be warrants of Clear- 
water County, numbered from 7808 to 7360, both 
inclusive. 

These defendants deny that the said board of 
County Commissioners of said Clearwater County 
had any authority to issue said warrants to the said 
M. G. Nease in payment of any indebtedness due 
from said Clearwater County to the said M. G. Nease; 
and deny that the said Clearwater County was in- 
debted to the said M. G. Nease in any sum whatever. 


3. 

Admit that the County Treasurer of said county 
registered said warrants, but deny that the said 
County Treasurer or any other person had any au- 
thority to register said warrants or any of them. 
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4, 

Deny that on the 8th day of December, 1914, or 
prior thereto, or at any other time or at all, the de- 
fendant, the County of Clearwater, was legally or 
otherwise indebted to one M. G. Nease, or to any 
other person in the just or full sum of $33,651.86, 
or in any other sum or at all. 


D. 

Admit that some person, purporting to be an of- 
ficer of Clearwater County, issued to M. G. Nease 
71 pieces of paper, numbered from 7548 to 7718, both 
inclusive, purporting to be warrants for the aggre- 
gate amount of $33,651.86, but deny that any of said 
pieces of paper were legal obligations of Clearwater 
County, and deny that each or any of said purported 
warrants were signed under the authority of the 
board of County Commissioners of said county, and 
deny that the Board of County Commissioners ever 
had any authority to either execute, issue or deliver 
the said purported warrants, and deny that the said 
auditor of Clearwater County had any authority to 
either issue or deliver any of said purported warrants 
to the said M. G. Nease for any purpose whatever. 

Deny that the Board of County Commissioners 
had any authority to allow the delivery of said pur- 
ported warrants to the said M. G. Nease. 

Admit that the County Treasurer of said Clear- 
water County attempted to register said purported 
warrants, but deny that said County Treasurer or 
any person had any authority at all to register said 
purported warrants. 
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6. 

Admit that at the time of the issuance and delivery 
of said purported warrants, and at all times men- 
tioned in plaintiff’s bill of complaint, that the said 
M. G. Nease has been and now is a resident of the 
State of Oregon; and admit that the said M. G. Nease 
has at no time been a resident of the State of Idaho. 


fis 
That as to whether or not on or about the... .day 
OM ee , 1915, the plaintiff herein purchased 


all or any of the aforesaid purported warrants and 
paid full or any value therefor ; and that as to wheth- 
er or not it is now the owner or holder of each and 
every of said purported warrants or of any alleged 
debt against Clearwater County, these answering 
defendants have no information sufficient to form a 
belief and therefore deny said allegation and place 
the denial upon that ground. 


8. 

That as to whether or not each or any of the pur- 
ported warrants referred to in plaintiff’s bill of com- 
plaint were, prior to the purported purchase of the 
same, by the plaintiff herein duly or otherwise in- 
dorsed in writing by the said M. G. Nease, these 
answering defendants have no knowledge or inform- 
ation and therefore deny said allegation and place 
their denial upon that ground. 

4) 

These answering defendants further deny that 

plaintiff herein has the full or any title to each or any 
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of said purported warrants; and deny that the said 
plaintiff has the full or complete or any beneficial 
ownership in each or any of said purported warrants 
referred to and described in plaintiff’s bill of com- 
plaint. 

10. 

Admits that the current expense fund of the said 
defendant Clearwater County for the year 1914, was 
insufficient to pay any of said warrants; and admits 
that none of said warrants have been paid, either in 
whole or in part, and admits that each and every of 
the same still remain wholly unpaid. 


Die. 

Deny that all or any of the warrants referred to 
in plaintiff’s bill of complaint are now or ever have 
been payable out of the defendant’s warrant redemp- 
tion fund of Clearwater County. 


Liv 

Deny that any purported warrants alleged to be 
owned by plaintiff herein are payable out of said or 
any warrant redemption fund of Clearwater County 
at any time; deny that the plaintiff is entitled to have 
the same or any part thereof paid; deny that each 
and every or any of plaintiff’s purported warrants 
bear interest at the rate of seven per cent per annum, 
or bear interest at any rate, or otherwise or at all, 
from the purported date when the same were alleged 
to have been registered in plaintiff’s bill of complaint, 
or from any other time or at all; these answering 
defendants admit that no part of said purported in- 
terest upon said purported warrants has been paid. 
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13. 

Admit that the Treasurer of the defendant Clear- 
water County threatens and declares that he will pay 
out of the warrant redemption fund all warrants 
outstanding against said fund held and owned by 
parties other than plaintiff before the payment of 
any of the purported warrants alleged to be held 
or owned by plaintiff herein; these answering de- 
fendants deny that payment of said outstanding 
warrants is in the plain or any violation of the 
right of the plaintiff herein to have each or any 
of its said purported warrants paid before 
any other warrants against said redemption 
fund and alleged to have been subsequently regis- 
tered, shall be paid; and denies that plaintiff 1s en- 
titled to have any of its alleged and purported war- 
rants paid in any sum of money at all; denies that the 
threatened action, as alleged in plaintiff’s bill of com- 
plaint, by the defendant treasurer is unlawful or in 
violation of plaintiff’s rights; and denies that the 
plaintiff has any rights to have any of its purported 
warrants paid in any amount; and denies that plain- 
tiff is entitled to have any of said purported warrants 
recognized as a liability against either of these de- 
fendants in any sum of money or otherwise or at all. 


14. 

Admit that the defendant treasurer intends to pay 
all warrants duly and regularly registered in order 
of their respective registration with the exception 
of the purported warrants alleged to be owned by 
the plaintiff herein ; and deny that the plaintiff here- 
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in is entitled to have any of said warrants paid in 
any sum whatever; deny that the same are an obli- 
gation of the defendant Clearwater County in any 
sum whatever. 


15. 

Deny that the plaintiff is entitled to a temporary 
or any injunction restraining either of these defend- 
ants from paying warrants of said defendant county 
drawn on said redemption fund before paying any 
of the purported warrants alleged to be owned or 
held by the plaintiff herein. 

For a further, separate and special defense to 
plaintiff’s bill of complaint herein, defendants allege: 


1. 

That during the year 1914, Frank Zelenka, Frank 
Harrison and Elmer O. Torgerson were the duly 
elected, qualified and acting commissioners of Clear- 
water County, in the State of Idaho; and that Joseph 
Kauffman was the duly elected, qualified and acting 
elerk of the District Court and ex-officio recorder, 
auditor and clerk of the board of county commis- 
sioners; that during said year 1914, Blair E. Hoar 
was the duly elected, qualified and acting treasurer 
of said Clearwater County; that from the 13th day 
of January, 1918, to the 12th day of January, 1914, 
John T. Molloy was the duly elected, qualified and 
acting assessor of said Clearwater County; that on 
the day last aforesaid, said John T. Molloy resigned 
his office and Patrick H. Blake was appointed to fill 
said vacancy ; that on the 8th day of December, 1914, 
said Patrick H. Blake resigned his said office and 
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thereupon Henry S. Detmer was appointed to fill said 
vacancy and continued to hold said office until Janu- 
ary 11, 1915, when the two years’ term expired; 
that said John T. Molloy had one deputy whose name 
was William Gaffney; that said Patrick H. Blake, 
while assessor of said county, had one deputy whose 
name was John T. Molloy; that said Henry S. Det- 
mer had no deputy assessor and that no person or 
persons, other than those above named, acted as 
assessor or deputy assessor for said Clearwater 
County during the year 1914. 


2. 

That on the 16th day of February, 1914, Frank 
Zelenka and Elmer O. Torgerson, as commissioners 
of said Clearwater County, signed a document desig- 
nated “Notice of Call of Special Session of the Board 
of County Commissioners of Clearwater County, 
Idaho’, and a full, true and correct copy of such no- 
tice is annexed hereto and made a part hereof as 
fully as if set forth herein, and marked “Exhibit 1.” 

That on the 24th day of February, 1914, the then 
board of county commissioners of said Clearwater 
county purported to meet in special session to con- 
sider proposals for cruising patented timber land in 
said Clearwater County; that a proposal for such 
work was signed by M. G. Nease and filed with the 
board of county commissioners on the 24th day of 
February, 1914, by the terms of which M. G. Nease 
agreed to do said cruising for twelve and a half 
(1214) cents per acre; that on the same day a pro- 
posal for the doing of such work was filed by Ralph 
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B. Hunt wherein he agreed to do the work for eight 
(8) cents per acre with two (2) cents per acre addi- 
tional for every acre cruised carrying over one mil- 
lion feet, board measure; that on the same day R. L. 
Rankin signed and filed a proposal for the doing of 
such work for seven and a half (714) cents per acre; 
that copies of such proposals are annexed hereto and 
made a part hereof as fully as if set forth herein, 
and marked exhibits ‘2’, “8” and “4”, respectively. 
3. 

That said board of county commissioners on the 
said 24th day of February, 1914, without further 
investigation, and in disregard of the rights of the 
taxpayers of said Clearwater County, purported to 
enter into a contract with the said M. G. Nease for 
the cruising of the patented timber land in said 
Clearwater County for the agreed price of twelve 
and a half (1214) cents per acre; that a copy of said 
contract is hereto annexed and made a part hereof 
as fully as if set forth herein, and marked “Exhibit 
5”. That a full, true and correct copy of the minutes 
of the board of county commissioners held on the 
24th day of February, 1914, as written in the minute 
book of said board is hereto attached and made a 
part hereof as fully as if set forth herein, and marked 
“Exhibit 6”. That at that time there had been no 
request or application in writing from the assessor 
of Clearwater County for a cruise or classification 
of lands in said county, as recited in the said min- 
utes; that the business transacted at said meeting 
was not specified in the purported call thereof, and 
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that the record does not show that any notice of such 
eall was given, as required by law; that no order for 
said special meeting was made and entered of record 
as required by Section 1915 of the Political Code of 
Idaho. 

4, 

That thereafter one John Lewis, on the 8th day of 
April, 1914, filed his complaint in the District Court 
of the Second Judicial District of the State of Idaho, 
in and for the County of Clearwater, against Frank 
Zelenka, Frank Harrison and Elmer O. Torgerson, 
as commissioners of Clearwater County, Joseph 
Kauffman, as clerk of the District Court and ex-offi- 
cio recorder, auditor and clerk of the board of county 
commissioners of said county, and Blair E. Hoar as 
treasurer of Clearwater County, M. G. Nease, and 
Clearwater County, and each and all of the said de- 
fendants were served with summons in the action, 
and said action sought to enjoin said defendants from 
further proceedings under said purported contract. 

That these defendants are informed and believe, 
and upon such information and belief allege the fact 
to be that the said John Lewis instituted said suit at 
the instance and request of the Clearwater Timber 
Company and other timber companies owning large 
holdings of timber in said Clearwater County. 


> 
That on the 9th day of April, 1914, the Honorable 
Edgar C. Steele, Judge of the said District Court of 
the Second Judicial District of the State of Idaho, in 
and for Clearwater County, duly and_ regularly 
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signed an order requiring the defendants in said ac- 
tion to show cause before said Judge why the said 
defendants should not be restrained from proceeding 
further with said contract between the said Clear- 
water County and the said M. G. Nease. That said 
order to show cause, together with affidavits annexed 
thereto, were served upon the said defendants in said 
action upon the 18th day of April, 1914; that a copy 
of said order to show cause, together with the affi- 
davit of service thereof, and affidavits annexed there- 
to, are annexed hereto and made a part hereof as 
fully as if herein set forth, and marked “Exhibit 7”. 


6. 

That immediately after the service of said order 
to show cause upon said defendants in the action then 
pending in the said district court of Clearwater 
County, as hereinabove alleged, to-wit, upon the 14th 
day of April, 1914, the said M. G. Nease consented 
to a cancellation of his said contract and waived all of 
his rights thereunder. That a copy of such consent 
and waiver is annexed hereto and made a part hereof 
as fully as if herein set forth, and marked “Exhibit 
oe 

tk 

That immediately thereafter, to-wit, the 15th day 
of April, 1914, the said P. H. Blake, as county asses- 
sor of said Clearwater County, made a purported 
request upon said board of county commissioners 
that the timber land in said Clearwater County be 
cruised in a careful manner. That a copy of such 
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request is hereto annexed and made a part hereof as 
fully as if herein set forth, and marked “Exhibit 9”. 
8. 

That on said date, to-wit, April 15th, 1914, the 
said M. G. Nease filed a proposal with the said board 
of county commissioners for the cruising and esti- 
mating of patented timber !ands in said Clearwater 
County. That a copy of such proposal is hereto an- 
nexed and made a part hereof as fully as if herein 
set forth, and marked “Exhibit 10’’. 


a 

That no notice or call had been made by the board 
of county commissioners for the submission of pro- 
posals or bids, and no other person submitted a pro- 
posal or bid for the doing of work other than the said 
M. G. Nease. That no specifications were ever pre- 
pared by any person representing the said Clear- 
water County as to the work that was to be done 
prior to the filing and acceptance of the proposal of 
the said M. G. Nease; that these answering defend- 
ants are informed and believe, and therefore allege 
the fact to be, that the same was purposely withheld 
and no notice or call given in order that the said M. 
G. Nease might receive a preference and be given a 
contract without competition and without notice to 
the taxpayers of said county upon terms more bene- 

ficial to the said M. G. Nease. 

10. 

That on said 15th day of April, 1914, the said 
Clearwater County attempted to enter into a pur- 
ported contract with the said M. G. Nease, of Port- 
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land, Oregon, wherein and whereby the said M. G. 
Nease agreed to cruise and estimate all timber on 
patented lands situate in Clearwater County, Idaho, 
and to complete said cruise on or before the 15th day 
of June, 1915; that for said work the said Clearwater 
County agreed to pay the said M. G. Nease at the rate 
of twelve and a half cents per acre. That a copy of 
said contract is annexed hereto and made a part 
hereof as fully as if herein set forth, and marked 
Heabibiy 1177 

That these defendants are informed and believe, 
and upon such information and belief allege the fact 
to be that the parties to said contract had reason to 
believe that the same was illegal, and purposely per- 
formed each and every act on the said 15th day of 
April, 1914, without notice and without competition 
in order to prevent the people of said Clearwater 
County and the taxpayers thereof from having full 
and complete knowledge of the transactions of said 
board of county commissioners and of the alleged and 
purported contract for the cruising of timber lands. 


ible 
That prior to the 15th day of April, 1914, the coun- 
ty commissioners of said Clearwater County had re- 
celved an opinion in writing from the County At- 
torney of said Clearwater County, with reference 
to the County entering into a contract for the cruis- 
ing of timber; that a copy of said opinion so received 
by said board of county commissioners is annexed 
hereto, marked “Exhibit 12”, and made a part hereof 

as fully as if written herein. 
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12. 

These defendants further allege that the amount 
agreed to be paid to the said M. G. Nease for the work 
to be performed by him was exorbitant and unreas- 
onable, and that the said county commissioners 
adopted uniform plans and specifications of the work 
required, and published notice and call for bids for 
a reasonable length of time, that it could have re- 
ceived competent work for a much less sum of money. 


18. 

That the said county commissioners, by virtue of 
the affidavits annexed to the order to show cause in 
the action by John Lewis versus Frank Zelenka, et 
al., hereinabove referred to, were apprised and had 
reason to believe that the said M. G. Nease was ex- 
acting an exorbitant sum of money for the work 
he was to perform, and had reason to believe and 
know that the said M. G. Nease did not intend to give 
the county either honest or thorough work in accord- 
ance with his said contract; and that, notwithstand- 
ing such knowledge and information, the said county 
commissioners of said Clearwater County entered 
into a purported contract, as hereinabove alleged, 
without further investigation and without notice or 
call for bids. 

That thereafter, to-wit, May 18th, 1914, the said 
M. G. Nease filed a purported bond for the faithful 
performance of said contract, which bond is annexed 
hereto, marked ‘Exhibit 13”, and made a part hereof 
as fully as if herein set forth. That said bond pro- 
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vides that no claim or action shall be brought against 
the principal or surety after October Ist, 1915; that 
said bond did not adequately protect said Clearwater 
County. 


14. 

That while the said John Lewis kept his said action 
pending against the said Frank Zelenka and on the 
docket, he took no further steps therein after the 
service upon the defendants in said action of the 
order to show cause, until the said M. G. Nease had 
practically completed the examination of timber 
lands for which he charged the said defendant, Clear- 
water County; and that thereafter and on or about 
the 14th day of October, 1914, the said John Lewis, 
through his attorney, dismissed said action; that a 
full, true and correct copy of the order of dismissal 
of said action is hereto annexed, marked “Exhibit 
14”, and made a part hereof as fully as if herein set 
forth. 

That the maintaining of said action without any 
steps being taken therein, misled many of the taxpay- 
ers and inhabitants of said Clearwater County and 
caused them to believe that the said plaintiff, John 
Lewis, intended to wage an active contest against 
the unlawful contract entered into by the said de- 
fendant Clearwater County and the said M. G. Nease. 


15. 
That the taxpayers and citizens of said Clearwater 
County were further deceived and led to believe that 
the said timber companies, through the said John 
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Lewis as nominal plaintiff, were, in good faith, at- 
tempting to set aside said cruising contract, by rea- 
son of the action of the said John Lewis in appealing 
from the order of said board of county commissioners 
entered into on the 15th day of April, 1914, author- 
izing the said cruising contract; that a copy of the 
notice of said appeal as served and filed on the 5th 
day of May, 1914, is annexed hereto, marked “Ex- 
hibit 15”, and made a part hereof by reference as 
fully as if herein set forth. 

That said appeal was pending in the District Court 
of the Second Judicial District of the State of Idaho, 
in and for the County of Clearwater, at the same 
time and contemporaneously with the injunction pro- 
ceedings hereinabove referred to; that by reason of 
the pendency of the said proceedings, other citizens 
and taxpayers of said county,. aggrieved by the ac- 
tion of said county commissioners in entering into 
said contract, desisted from instituting proceedings 
thereon until after the time for appeal had expired 
and until after the field work under said contract 
had been practically completed; that said appeal was 
dismissed on motion of the appellant on the 14th day 
of October, 1914. 


16. 

That prior to the execution of said purported con- 
tract of April 15, 1914, and on or about the 10th day 
of April, 1914, the said M. G. Nease brought a num- 
ber of men purporting to be timber cruisers and com- 
passmen, practically all of whom were non-residents 
of the State of Idaho, and commenced the examina- 
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tion of lands in said Clearwater County; that said 
men were paid by the day to examine said lands and 
report the data called for by said contract under the 
direction of the said M. G. Nease; that said work 
continued until about the 15th day of June, 1914, 
and further work was suspended until on or about 
the Ist day of August, 1914; that upon the date last 
aforesaid said work was resumed and continued to 
completion on or about the 19th day of October, 1914. 


17. 

That said contract entered into between the said 
Clearwater County and M. G. Nease, as aforesaid, 
provides ‘That he will make and cause to be made 
a complete and thorough cruise and estimate of all 
of the timber on the patented lands situated in Clear- 
water County, Idaho.” That, notwithstanding said 
provision in said contract, the said M. G. Nease failed 
to make either a careful or complete or thorough 
cruise or estimate of the timber on the patented lands 
in said Clearwater County. 


18. 

That the said M. G. Nease failed to comply with 
the requirements of said contract as set forth in par- 
agraph 2 thereof in that his said reports did not con- 
tain full and correct topographic sketches showing 
elevations of land above sea level, and that the ele- 
vation shown on said reports were not taken by 
means of Aneroid Barometers read at the points 
indicated on said sketches and plats; that said reports 
and plats furnished by said M. G. Nease under said 
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contract did not correctly show the openings, burns, 
marshes, rivers, lakes, creeks, trails, roads, water 
falls, valuable stone, mineral out-croppings or other 
topographic features observed by his said cruisers; 
that said reports furnished under said contract did 
not. correctly describe the different varieties of tim- 
ber as required by said contract. 


19. 

That said Clearwater County is rough and moun- 
tainous and cut up with deep creeks, canons and ra- 
vines; that the timber growing upon said land is of 
many different sizes and varieties and there is prac- 
tically no uniformity with the class of timber growing 
upon one legal subdivision compared with another 
legal subdivision in the same locality. That in order 
to carefully cruise and estimate the amount of tim- 
ber growing upon the timber lands in said county 
and to furnish other data agraed to be furnished by 
the said M. G. Nease in accordance with his said con- 
tract, it was and would have been necessary for such 
timber cruisers to have made at least two runs 
through each 40 acre tract of timber land; and that 
it is customary, in making cruises and estimates of 
timber where a careful estimate is required, that the 
timber cruisers make at least two runs through each 
40 acre tract of land. That on account of the char- 
acter of the timber land in said Clearwater County 
and the underbrush growing thereon and the prom- 
inent ridges and deep canons to cross, it is practically 
impossible for a timber cruiser to carefully estimate 
more than 160 acres of land per day; and that when 
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the said M. G. Nease first did work under his said 
contract, he required all of the timber cruisers work- 
ing for him to make at least two runs through each 
40 acre tract of land; that notwithstanding said in- 
structions a number of timber cruisers who worked 
for the said M. G. Nease made only one run through 
each 40 acre tract of land. 

That after the said M. G. Nease and his men re- 
turned to Clearwater County in August, 1914, as 
hereinabove alleged, the said men were instructed to 
make only one run through each 40 acre tract of 
land; that thereafter the said timber cruisers were 
rushed and required and persuaded to make greater 
advances in their work and to hurry the completion 
of the work and the great majority of cruisers work- 
ing for the said M. G. Nease actually reported as 
having estimated and cruised 820 acres of Jand per 
day, and the great majority of work furnished by said 
timber cruisers was inaccurate, uncertain and in- 
definite and of no value to the said Clearwater 
County. 

That notwithstanding the instructions to make 
only one run through each 40 acre tract of land, the 
maps and plats furnished by the said M. G. Nease 
to the defendant Clearwater County falsely indicated 
that a 2-run cruise had been made upon and over all 
of the land for which the said M. G. Nease charged 
and was paid. 


20. 
That none of the original estimates or plats com- 
piled by the said timber cruisers were ever delivered 
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to the defendant Clearwater County, but that the es- 
timates, reports and plats of said cruisers were copied 
at the office of said M. G. Nease, and such copies were 
delivered to said Clearwater County; that in making 
up said copies for Clearwater County the estimates, 
reports and topographical sketches of said cruisers 
were arbitrarily altered and modified and fictitious 
data was therein inserted and used; that the names 
of individual cruisers did not appear upon the reports 
of the lands cruised by them respectively, as finally 
submitted to said Clearwater County. 


aie 

That at the time of employing said cruisers the 
said M. G. Nease gave them certain instructions in 
writing; that a copy of said instructions is hereto 
annexed, marked “Exhibit 16”, and made a part 
hereof by reference as fully as if herein set forth; 
that during the cruise of said lands under said con- 
tract, and particularly during the months of August, 
September and October, 1914, the cruisers and other 
employees of the said M. G. Nease ignored and vio- 
lated said instructions and that the fact that his said 
instructions were being ignored and violated was well 
known to the said M. G. Nease, and that such viola- 
tions were with his consent and acquiescence and 
were encouraged by him and by his foreman for the 
purpose of facilitating the work and completing the 
said contract. 


22 
That the said M. G. Nease did not, during the life 
of said contract, nor did any person in his employ, 
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hold any office in said Clearwater County, nor was 
he or any of his said employees regularly or otherwise 
deputized to assist the assessor of said county in valu- 
ing and assessing property for taxation; that neither 
the said M. G. Nease nor any person in his employ 
took any oath of office or any other oath whatsoever, 
to perform the duties of an assessor or deputy assess- 
or or to perform any other duties; and that neither 
the said M. G. Nease nor any person in his employ 
received any official appointment as deputy assessor 
or otherwise; that no officer of said Clearwater Coun- 
ty had any authority or control over the said timber 
cruisers or other employees of the said M. G. Nease. 
23. 

That at the time of entering into said contract the 
county assessor of Clearwater County was exclusive- 
ly invested by the laws of Idaho with all of the pow- 
ers and duties incident to the valuation of lands for 
purposes of taxation, and that such valuation and 
assessment were no part of the duties of the county 
commissioners of said county; that under the laws 
of Idaho the board of county commissioners of said 
county had no powers or duties with reference to the 
assessment and taxation of property other than to 
equalize the valuation thereof as fixed by the county 
ASSeSSOFS. 

24, 

That the said board of county commissioners of 
Clearwater County and the said M. G. Nease at the 
time of entering into said purported contract on the 
15th day of April, 1914, well knew that the said pur- 
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ported contract was prohibited by the provisions of 
the statutes and constitution of the State of Idaho, 
and well knew that the purported indebtedness at- 
tempted to be created by said alleged contract would 
exceed the income and revenue from all sources pro- 
vided for Clearwater County for said year; that no 
election was called for the purpose of authorizing 
a tax sufficient to pay the interest on said alleged in- 
debtedness or to constitute a sinking fund for the 
payment of the principal thereof; and said purported 
contract was specifically prohibited by the provisions 
of Section 3 of Article 8 of the Constitution of the 
State of Idaho. That said alleged contract was one 
entire and complete contract. That the ordinary and 
necessary expenses of said Clearwater County for 
the fiscal year and also for the calendar year in which 
said purported contract was executed, exceeded the 
income and revenue provided for said county for 
said year. 
25. 

That the purported indebtedness so attempted to 
be created by the said alleged contract, and for which 
said purported warrants were given to the said M. G. 
Nease, was neither an ordinary or necessary expense 
incurred under the general laws of the State of 
Idaho. 

26: 

That a copy of the annual financial statement of 
the auditor of said Clearwater County for the fiscal 
year ending April 10, 1915, is annexed hereto and 
made a part hereof as if herein set forth, and marked 
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“Exhibit 17.” That from said financial statement it 
appears that the total value of the taxable real prop- 
erty in said Clearwater County for the fiscal year 
ending April 10, 1915, amounted to $10,600,702; 
that the county commissioners for said county made 
a levy of five mills on the dollar of assessed valuation 
for current expense purposes; that the greatest 
amount that could have been produced if all of the 
taxes under said levy had been paid, would have been 
$53,003.51. That said Clearwater County received 
from all sources during the fiscal year ending April 
10, 1915, revenue amounting to only $53,310.06; 
that the aggregate current and necessary expense for 
said Clearwater County during said fiscal year 
amounted to the sum of $59,353.08; that said last 
mentioned sum was exclusive of any purported war- 
rants issued to the said M. G. Nease. 


20. 

That on or about the 9th day of January, 1915, 
the treasurer of said Clearwater county paid certain 
warrants theretofore issued to the said M. G. Nease 
under said purported contract to the aggregate 
amount of $18,926.99 with accrued interest thereon ; 
that the terms of office of all officials of said Clear- 
water County expired on the 11th day of January, 
1915, and thereupon the defendant, Oren D. Crockett, 
succeeded to the office of said treasurer. 


28. 
That these answering defendants are informed 
and believe and upon such information and belief 
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allege the fact to be that no hearing was ever had 
upon the order to show cause why the said purported 
contract should not be cancelled in the action pend- 
ing in the District Court as hereinabove alleged, but 
that the public generally and taxpayers of said Clear- 
water County were of the opinion that said suit 
would be pressed for the protection of the taxpayers 
of said Clearwater County and that the same would 
be vigorously contested. 


29. 

That these defendants are further informed and 
believe and allege the fact to be that shortly after the 
execution of the purported contract bearing date 
April 15, 1914, the representatives of the Clearwater 
Timber Company, and some of the other owners of 
large timber interests, had an understanding with 
the said M. G. Nease that said suit would not be fur- 
ther prosecuted; that thereupon the said M. G. Nease 
was furnished with a copy of the timber estimate 
and cruise of the Clearwater Timber Company and 
copies of the cruise of other companies; that upon 
assurance that the suit then pending would not be 
prosecuted and that the same would be dismissed, 
the said M. G. Nease commenced to crowd and hurry 
the timber cruisers under his employment; that he 
insisted that they average at least 320 acres of tim- 
ber land cruised per day; that the said M. G. Nease 
also instructed the timber cruisers to include in their 
estimate timber lands which they knew to be un- 
patented and not taxable, well knowing that the same 
was in violation of the express terms of his contract. 
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30. 

That under said purported contract of April 15, 
1914, the said M. G. Nease presented his claims to 
the then board of county commissioners of Clear- 
water County for cruising 503,997 and 52/100 acres 
of land at twelve and a half (1214) cents per acre; 
that of said total acreage charged for, approximately 
only 440,000 acres consisted of patented lands sub- 
ject to taxation, on which timber was standing and 
growing, as shown by the estimates and reports re- 
turned to said county by said M. G. Nease. 

That of the patented lands included in the reports 
of said M. G. Nease, there was at the time of said 
examination, as shown by said reports no timber 
standing or growing upon approximately 28,000 
acres thereof. 

That of the total acreage charged for by said M. 
G. Nease, approximately 35,000 acres was unpatent- 
ed land belonging either to the federal government 
or to the state of Idaho and not subject to taxation 
at the time of said examination; and that of said 35,- 
000 acres there was no timber standing or growing 
upon approximately 7500 acres thereof, as shown by 
the report of said M. G. Nease. 

That of the total acreage charged for by said M. G. 
Nease, approximately more than 110,000 acres there- 
of was untimbered. 

That the fact that certain lands charged for bv 
said M. G. Nease was unpatented and untimbered at 
the time of his said examination was well known to 
the said M. G. Nease; that in plain violation of the 
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express terms of his contract, and with the acquies- 
cence of the then board of county commissioners of 
said Clearwater County, the said M. G. Nease was 
given credit and had a large amount of warrants 
issued to him in payment for said unauthorized 
work. 

dl. 

That after the entering into of said alleged con- 
tract between the defendant Clearwater County and 
the said M. G. Nease, each of the then county com- 
missioners had been defeated at a general county 
election and were not reelected, and that in anticipa- 
tion of such contingency the said county commis- 
sioners and the said M. G. Nease made great haste 
to complete said work and return to said county books 
purporting to show estimates and topographical 
maps in compliance with the alleged contract, and 
purported warrants were issued and registered in 
payment therefor without careful or any checking 
by the then board of county commissioners of said 
Clearwater County to ascertain whether or not the 
work had been performed pursuant to the terms of 
the alleged contract cr whether or not the county was 
issuing warrants in payment for cruising and esti- 
mating a large quantity of non-taxable, non-assess- 
able and untimbered land. 

WHEREFORE, these defendants pray that plain- 
tiff’s bill of complaint be dismissed and that the plain- 
tiff take nothing thereby; that this court decree that 
the alleged contract entered into between defendant 
Clearwater County and M. G. Nease was illegal and 
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void; that all of the purported warrants referred to 
and described in plaintiff’s bill of complaint and pur- 
porting to have been issued by the defendant Clear- 
water County be declared void and illegal, and that 
the same be delivered for cancellation; and that it be 
further decreed that the defendant Clearwater Coun- 
ty is not liable for any indebtedness by, for or on 
account of the issuance of said pretended warrants; 
and that defendants have such other and further re- 
lief in the premises as to the court may seem proper. 
FRED E. BUTLER, 
Solicitor for Defendants, 


Lewiston, Idaho. 
(Duly verified. ) 


“EXMIBIT 1.” 
Feb. 16, 1914. 
NOTICE OF CALL OF SPECIAL SESSION OF 

THE BOARD OF COUNTY COMMISSIONERS, 

CLEARWATER COUNTY, IDAHO. 

Notice is hereby given, that in pursuance to an 
order made by a majority of the Board of County 
Commissioners of Clearwater County, State of Ida- 
ho, that a special meeting and session of said Board 
is called on the 24th day of Feby., 1914, for the pur- 
pose of taking up the matter pertaining to 
the assessment of timber and timber land 
in Clearwater County, and for the purpose 
of entering into a contract to determine the 
values of timber and timber lands in said county; 
to hear the petitioners in the matter of a special elec- 
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tion for the purpose of voting on the question of issu- 
ing negotiable coupon bonds in the sum of Thirty 
Thousand Dollars, to defray the expense of construct- 
ing and furnishing a court house and jail. 
FRANK ZELENKA, 
Commissioner Second Dist. 
ELMER O. TORGERSON, 
Commissioner Third Dist. 


“Een Bry 2.” 
Portland, Oregon, February 20th, 1914. 
To the Honorable Board of County Commissioners of 
Clearwater County, Idaho. 
Gentlemen : 

I beg to submit the following proposal for the ex- 
amination of such patented lands situated in Clear- 
water County as your board may designate and the 
cruising of the timber thereon. 

I will examine and cruise such patented lands as 
may be designated by your board between this date 
and such date as may be required by your board at 
and for the price of 1214 twelve and one-half 
cents per acre. I will give a bond in some surety 
company qualified to do business in your state in 
such reasonable sum as the County Commissioners 
may require, said bond to provide for the faithful 
performance of the terms of the contract between 
the County Commissioners and myself. 

The examination and report included in this pro- 
posal will show the quantity and quality of all tim- 
ber on each governmental subdivision, said report 
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including a full description of timber as to size, num- 
ber of logs per tree, percentage of surface clear, dam- 
age by fire or otherwise and the probabilities of fire. 
Will fully describe logging conditions, showing acces- 
sibility of timber to market and the best manner of 
handling same. Said reports will show the general 
topography of all land cruised. This topography 
will be sketched to show all openings, clearings, 
burns, marshes, rivers, lakes, creeks, trails, roads, 
waterfalls, coal, valuable stone, mineral out-crop- 
pings and all other topographic features usually 
observed by cruisers, said reports to include a general 
description of all land cruised, describing its adapta- 
bility for agricultural, grazing or other purposes 
after the timber is removed, said reports to show the 
elevation of all lands cruised by means of an Aneroid 
Barometer. 

Upon a witness tree at each corner located will 
mark with an axe a letter N in such manner as to 
be easily identified. 

This proposal is to be construed as covering EV- 
ERYTHING NECESSARY to make a complete esti- 
mate of the timber and description of all lands cruis- 
ed and to include any features which in the judg- 
ment of the County Commissioners would be of addi- 
tional benefit to Clearwater County. 

In case a contract should be entered into between 
the County Commissioners and myself, I will employ 
none but the most competent cruisers and compass- 
men and will not sublet any part of the work and 
will make a very careful cruise and comprehensive 
report on all lands cruised. 
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Attached hereto you will please find copy of form 
on which I propose to make my reports. This form, 
however, to be subject to the necessary changes to 
meet any particular requirement of Clearwater 
County. 

This proposal is for the purpose of permitting your 
board to select and have cruised by me a sufficient 
area of your county to enable you to determine as to 
the advisability of having the entire county cruised 
and classified. 

Respectfully submitted, 


M. G. NEASE. 
(Endorsed. ) 


6496, M. G. Nease, Bid for Cruising Timber, ete. 
Filed February 24th, 1914. 

Joseph Kauffman, Clerk Co. Com. 

By F. M. Shreve, Deputy. 


“EXHIBIT 8.” 
To the Honorable County Court of Clearwater 

County: 

I herewith submit the following proposal for esti- 
mating the timber in Clearwater County for the pur- 
pose of valuation for taxation, to-wit: 

I will contract and agree to make a careful, com- 
plete and thorough estimate of all the timber in said 
county of all the trees having a stump diameter of 
16° and upwards to an 8" top diameter and estimate 
the piling to a stump diameter of not less than 12” 
and not more than 16° and a top diameter of 8’, 
and will report the character of the various kinds of 
timber, giving an average stump diameter, average 
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number of 16-ft. logs to the tree, the percentage of 
surface clear logs and also describe the logging condi- 
tions, giving the distance to outlets, such as rail or 
stream, also include all damages by fire or otherwise 
and the possibilities of fire, and will make a topo- 
graphical map showing all marshes, clearings or 
burns, lakes, rivers, creeks, trails, rock outcroppings, 
ridges and mountain bluffs, etc., as they exist. 

I will give a general description of the character 
of the land describing its adaptability for agricul- 
tural, grazing, or other purposes after the timber is 
removed, also show the contours at 50 ft. intervals, 
established by means of an aneroid. Will show on 
this map all wagon roads and describe them, such as 
indicating first-class wagon roads passable at all 
times of the year and indicating what would be con- 
sidered a good county road, also indicating poor or 
private roads. 

This report will show approximately the number 
of acres included in the various topographical fea- 
tures in each forty and the estimate will be given 
on all sound timber, although it may be limby and 
rough, but if sound shall be included in this esti- 
mate. . 

In performing the field work, I will make one run 
through each forty in sections cruising less than 8,- 
000,000 ft. B. M., and two runs through sections 
carrying over this amount. 

All my work shall be subject to a check made by a 
competent and recognized cruiser who shall be select- 
ed by the said County Court and myself, and in case 
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a dispute should arise as to the amount of timber 
on any sub-division, it will be understood and agreed 
that I will abide by the decision of an arbitrator who 
shall also be a recognized cruiser who is to be select- 
ed by the said Commissioners and myself, jointly, 
and in case the estimates which I submit shall be 
found to be more than 15% variance from the esti- 
mates of the arbitrator, in that event I agree to pay 
the wages and expenses of such arbitrator. 

Said reports shall show that the section corners 
and quarter corners have been located on the sub- 
divisions designated on the land to be estimated and 
one witness tree, if found standing, shall be marked 
with an “X” large enough to be easily found. 

In writing up said report, it shall be full and com- 
plete, neat and perfectly plain and the boundaries 
of all topographical features will be plainly traced. 

In case a dispute should arise between the owners 
of the sub-divisions and Clearwater County as to the 
amount, character and quality of the timber on any 
said sub-divisions cruised under my supervision, ! 
hereby agree to stand back of the data submitted for 
the purpose of saving Clearwater County from any 
expense, loss or damage by reason of having the same 
re-estimated, to furnish a good and sufficient bond in 
0) SL: rrr rr dollars, 
to be approved by the said County Court. 

It shall be agreed that in hiring cruisers on this 
work, they shall give a bond sufficient to insure their 
ability and honesty and to be approved by the said 
County Court and that the said cruisers shall sign 
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each report made by them and shall state the number 
of times which they ran through each forty acres. 

I would agree to have all the original estimates 
completed on or before the Ist day of June, 1915, and 
arranged in neat book form, together with a contour 
and topographical map of each township. 

It shall be agreed that I shall hire all cruisers and 
said cruisers shall work directly under my supervi- 
sion and all bills of transportation, subsistence, labor, 
ete., In carrying out said cruise shall be made by each 
cruiser which shall be O. K’d. by myself and paid 
by said County Court, and the total cost of making 
the cruise, covering field expense, subsistence, labor, 
transportation, supervision and the making of re- 
ports and maps shall not exceed Eight (8c) cents 
per acre, and as a compensation for my services I 
would require two (2c) cents per acre for each and 
every acre cruised in sections carrying over 1,000,000 
ft. B. M. Payments for said compensation to be 
made within thirty days after acceptance of the re- 
ports submitted by me, and said reports shall be 
checked and settlement made within thirty days after 
their acceptance. 

Respectfully submitted this 21st day of February, 


1914. 
RALPH B. HUNT. 


(Endorsements) 
6497 Filed Feby. 24, 1914. 
Ralph B. Hunt Joseph Kauffman, 
Bid for Cruising Timber. Clerk Co. Com. 


By F. N. Shreve, 
Deputy. 
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“EXHIBIT 4.” 

THIS AGREEMENT made and entered into this 
ee day of............by and between COUN- 
TY OF CLEARWATER, State of Idaho, through 
Frank Zelenka, Frank Harrison and E. O. Torger- 
son, acting as County Commissioners in and for said 
County, parties of the first part, and R. L. Rankin, 
party of the second part, WITNESSETH: 

That for the consideration hereinafter provided to 
be made and paid to the said second party by the first 
parties, the said second party hereby covenants, con- 
tracts and agrees that he will make a careful, com- 
plete and thorough estimate of all the timber in 
Clearwater County that will run 1,000,000 ft. B. M. 
per section. 

1. Party of the second part in making estimates 
of the timber will include all trees having a stump 
diameter of 16” and upwards to an 8” top diameter, 
and in estimating piling he will include all trees 
having a stump diameter or not less than 12” or more 
than 16” and a top diameter of 8”, and will include 
in his report a description of the character of the 
various kinds of timber, giving an average stump 
diameter, average number of 16-ft. logs to the tree, 
the percentage of surface clear logs, and 

2. Also describe logging conditions, giving dis- 
tance to outlets, such as rails or stream, also includ- 
ing in his report all damages by fire or otherwise 
and the possibilities of fire. 

8. In covering the ground, he will make a topo- 
graphical map showing all openings, clearings, 
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burns, marshes, lakes, rivers, creeks, trails, rock out- 
croppings, ridges and mountain bluffs, etc., as they 
exist. 

4. Also show contours at 50 ft. intervals, estab- 
lished by means of an aneroid. 

5. He will give a general description of the char- 
acter of all land, describing its adaptability of agri- 
culture, grazing or other purposes after the timber is 
removed. 

6. He will show on this map all wagon roads and 
describe them, such as indicating first-class wagon 
roads passable at all times of the year, indicating 
what would be considered a good county road and in- 
dicating poor or private roads. 

7. Itis necessary after stating the above that he 
also show the approximate number of acres included 
in the various topographical features in each forty. 
An estimate will be given on all sound timber, al- 
though it may be quite limby and rough. 

8. It is further understood that he will make one 
run through each forty in sections cruising less than 
8,000,000 ft. B. M. and two runs through sections 
carrying over this amount. 

9. It is further understood and agreed that all 
the work shall be subject to a check and this checker 
designated by said county commissioners, said check- 
er to be a man who is a recognized cruiser and whose 
estimates have been accepted and bought on; and in 
case of dispute between the checker and second party 
as to the amount of timber on any sub-division that 
they will abide by the decision of an arbitrator who 
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is a recognized cruiser to be selected by the county 
commissioners and party of the second part, jointly; 
and in case the estimates of said second party shall be 
found to be more than 15% variance from the esti- 
mates of the arbitrator, said second party shall pay 
the wages and expenses of such arbitrator. 

10. Said party of the second part will locate the 
section corners and quarter corners on _ all 
subdivisions designated as above described and de- 
scribe in his report the witness trees found at each 
corner and on one witness tree at each corner lo- 
cated, he will mark with the letter ““H” large enough 
to be easily found. 

11. In writing up his report, it shall be full and 
complete, neat and perfectly plain, and the boun- 
daries of all topographical features will be plainly 
traced. 

12. It is further understood and agreed that the 
cruising of the sub-divisions as above described are 
for the purpose of making an equitable and uniform 
assessment of the timber lands and that the second 
party will make an effort at uniformity in his esti- 
mate of said timber and that said checker in check- 
ing the estimates must conform to this part of the 
agreement; and in case of a dispute arising between 
the owners of the sub-divisions and Clearwater Coun- 
ty as to the amount and character and quality of the 
timber on any of said sub-divisions cruised under this 
contract, the said party of the second part further 
agrees to stand back of his data and, for the purpose 
of saving Clearwater County from any expense, loss 
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or damage of such cruise by reason of having the 
same recruised, to furnish a good and sufficient bond 
imtheisum.o0f............ dollars to be approved by 
the County Court. 

13. It is further agreed that the said first party 
shall have said checker check and report on all esti- 
mates turned in within thirty days after they are re- 
ceived by the county and shall furnish the said sec- 
ond party with an acknowledgment of the accept- 
ance or rejection of said estimates. 

14. It is also agreed that said second party in 
hiring cruisers on this work shall demand a bond 
sufficient to insure their ability and honesty and to 
be approved by the County Court, and that said cruis- 
ers shall sign each report made by them and shall 
state the number of times which they ran through 
each forty acres. 

15. It is also agreed that the original estimates 
eovered by this contract shall be completed on or be- 
fore the first day of June, 1915, and arranged in a 
loose-leaf binder according to Township descriptions, 
together with a contour and topographical map of 
each township. 

16. Itis understood and agreed that within thirty 
days after estimate blanks are filed in said binder, 
they shall be taken out if disapproved and if accept- 
ed shall go on record, and in this event the party of 
the first part shall furnish the party of the second 
part a written acceptance of the work completed. 

17. IN CONSIDERATION of the true and faith- 
ful performance by the said party of the second part 
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of the terms and conditions of this contract on his 
part required to be done and performed, the first 
party agrees to pay to the said second party, his order 
or assigns, the sum of seven and one-half (714) cents 
per acre for each and every acre in the sections cruis- 
ed under the terms of this agreement. 

18. And it is further agreed that the final pay- 
ment for this work shall be made on or before Sep- 
tember 1, 1915. 

I HEREWITH submit a supplementary contract 
which will follow the agreement herewith attached in 
every particular, excepting the time which may be 
extended as agreed upon by the contracting parties 
and also excepting the amount of timber which shall 
be at least three townships to be selected by the Coun- 
ty Court within a reasonable distance from transpor- 
tation. This is done for the purpose of making a 
test case. 

It is hereby understood and agreed that in the 
event of the successful outcome of this test case, that 
the contract herewith attached shall be in full force 
and effect for the remainder of the timber. 
(Endorsed ) 

6498 E. L. RANKIN. 
Filed Feby. 24, 1914. 
Joseph Kauffman, Clerk Co. Com. 
By F. N. Shreve, Deputy. 
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VEXATEIT 3.” 

THIS AGREEMENT, Made and entered into this 
24th day of February, A. D. 1914, by and between 
Frank Zelenka, Elmer O. Torgerson and Frank Har- 
rison, the legally qualified and acting members of 
the Board of County Commissioners of Clearwater 
County, Idaho, hereinafter designated as party of 
the first part, and M. G. Nease of Portland, Oregon, 
hereinafter designated as party of the second part, 
WITNESSETH: 

That for the consideration hereinafter provided 
to be made and paid by the said party of the first 
part to the said party of the second part, the said 
second party hereby covenants and agrees: 


1. 

That he will make a careful, complete and thorough 
cruise and estimate of all the timber on such lands 
situated in Clearwater County, Idaho, as may be 
hereafter designated by the first party, and in that 
regard the first party shall have the right at any 
time to designate such tracts of land that it desires 
to have cruised, and upon written notice be given to 
the second party he shall proceed to cruise the lands 
so designated by the first party; provided, however, 
that the first party shall not require the second party 
to cruise any tract of land of a lesser area than 23,- 
000 acres in any one adjacent territory. 


Ze 
That upon said cruise being made from time to 
time, the second party hereby agrees to make reports 
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of such cruise, said reports to contain a topographic 
sketch, showing elevation of land above sea level ta- 
ken by means of aneroid barometer; also showing all 
openings, clearings, burns, marshes, rivers, lakes, 
creeks, trails, roads, water falls, valuable stones, 
mineral out-croppings and all other topographic fea- 
tures observed by the cruisers; said reports to include 
a general description of the character of all the lands 
cruised describing its adaptability for agricultural 
grazing or other purposes after the timber is re- 
moved; said reports to describe the character of the 
different varieties of timber, giving the average 
stump diameter, the average number 16’ logs per 
tree, the percentage of surface clear timber, and also 
describe logging conditions, showing distance to out- 
lets, such as railroad or driving stream; said reports 
to show damage by fire or otherwise and the proba- 
bility of fire; and will furnish all blue prints, blanks 
and binders for reports at his own expense, and all 
reports herein agreed to be furnished to said first 
party shall be upon such quality of paper and of the 
size and form and contain all the data above provided, 
accordingly as shall meet the approval of said first 
party. 
3. 

That in making said cruise, the said second party 
shall use as a basis in estimating saw timber all trees 
having not less than a 12-in. stump diameter to an 
8-inch top, and as a basis in estimating cedar poles 
all trees having a top diameter of not less than 6 
inches 25 feet above the stump, all fir and tamarack 
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which shall not be classed as saw timber shall be de- 
signated and counted as ties and for this purpose a 
tie shall be considered as being 8 feet long and of 
standard dimensions. 


4, 

The said second party agrees to begin cruising 
such lands as shall be designated by the first party 
within thirty days after receiving written notice of 
the lands selected and designated by the first party 
to be cruised, and will energetically continue cruising 
thereof subject to weather conditions, and shall make 
reports to the said first party for the use of the as- 
sessor of said county at intervals not exceeding thirty 
days. 

The second party shall also as a part of this con- 
tract furnish and file with the Board of County Com- 
missioners of said County a bond with sureties to the 
satisfaction and approval of the first party in the sum 
of FIVE THOUSAND DOLLARS, which shall pro- 
vide that the second party shall faithfully perform 
all of the terms and conditions of this contract on his 
part to be done and performed, which bond shall con- 
tinue and be in force and effect from April 1st, 1914, 
up to and until September ist, 1914, and no money 
shall be paid to the said second party under this con- 
tract until such bond shall be filed and approved by 
the said first party. 


5. 
In consideration of the true and faithful perform- 
ance by the second party of the terms and conditions 
of this contract on his part required to be done and 
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performed, the first party agrees to pay to the said 
second party or to his order or assigns, a sum equal 
to 121, cents per acre for all land cruised and report- 
ed on by said second party, accordingly as aforesaid, 
which shall be accepted and approved by the first 
party, as follows, that is to say: 

At each regular term of the Board of County Com- 
missioners or at a special meeting called for this pur- 
pose by said board of county commissioners of said 
county during the life of this contract, said board of 
county commissioners shall examine, accept or reject 
all reports filed by the second party prior to said 
meeting, and shall 

Then give to the second party or to his order or 
assigns, an acceptance or rejection in writing as the 
case may be, of said reports, and all acceptances shall 
state and specify the amount due the second party © 
for said work the said party of the first part agrees 
to cause to be issued to the said party of the second 
part or his order or assigns, County warrants drawn 
on the Current Expense Fund for an amount equal 
to 80% of the amounts due the said second party as 
shown by the accepted reports, the remaining 20% 
shall be paid to the second party within sixty days 
after the completion of the contract and acceptance 
of the work. 

6. 

It is further agreed by and between the parties 
hereto that in case any cruise made by the second 
party as shown by his said reports, shall be disputed 
and the owner of the timber so cruised desires to 
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have the same recruised, and the said board of Coun- 
ty Commissioners of Clearwater County shall make 
demand therefor, that both parties to this contract 
shall select some competent cruiser satisfactory to 
both parties, and the cruiser so selected shall go over 
and cruise the tract or tracts in dispute, and the 
cruise of the party so selected shall be taken as final. 
If the cruise of the party so selected as arbitrator 
varies more than 20% above or below the cruise of 
the party of the second part, then the compensation 
of said arbitrator and expense of the recruise shall 
be paid by the party of the second part, but in case 
the cruise of the arbitrator shall not be more than 
20% above or below the cruise of the party of the 
second part, then the compensation of said arbitrator 
and expense of said recruise shall be paid by the 
party owning the land in dispute and demanding the 
recruise. 
te 

It is further stipulated and agreed that all cruises 
that shall be rejected by the first party shall be imme- 
diately corrected and the proper report and correct : 
cruise of the lands included therein shall be immedi- 
ately made by the second party accordingly as direct- 
ed by the first party; and if the second party fails so 
to do, the first party shall have the right to cause the 
same to be cruised and the reports accordingly as 
hereinbefore agreed to be made and the cost and ex- 
pense thereof above 121% cents per acre shall be paid 
by the second party to the first party on demand, and 
the payment thereof shall be secured by the bond filed 
herewith. 
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8. 

The said party of the second part hereby agrees 
that he will not sub-contract any part of the work to 
be done under the terms of this contract. 

IN WITNESS WHEREOF, The parties hereto 
have caused these presents to be executed in duplicate 
copy, the first party, Clearwater County, by its Board 
of County Commissioners, pursuant to an order of 
the Board of County Commissioners of said county 
this day duly adopted and passed authorizing 
the execution of this instrument, together with the 
seal of said county, and the second party, M. G. 
Nease, all done the day and year first above written. 

FRANK ZELENKA, 
Chairman of Board of Co. Comrs. 
FRANK HARRISON, 
County Comrs. 
ELMER O. TORGERSON, 
County Comrs. 
M. G. NEASE, 
Party of the second part. 
Executed in the presence of: 
P. H. BLAKE. 
JNO. T. MOLLOY. 
Joseph Kauffman, 
Clerk of Board of Co. Comrs. 
Attest: F. N. Shreve, 
Deputy Clerk of Board of Co. Comrs. 

Endorsed: File No. 6499. Contract for cruising 
timber. Filed Feby. 24, 1914. Joseph Kauffman, 
Clerk Co. Com. By F. N. Shreve, Deputy. 
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“EXHIBIT 6.” 
Orofino, Idaho, Feby. 24, 1914. 

Board met in special session pursuant to call of 
Feby. 16, 1914. 

Present: Frank Harrison, Commissioner First 
Dist., Frank Zelenka, Chairman and Commissioner 
Second Dist., Elmer O. Torgerson, Commissioner 
Third Dist., Joseph Kauffman, Clerk, by F. N. 
Shreve, Deputy. 

The following proceedings were had, to-wit: 

In the matter of the request and application of the 
assessor of Clearwater County for a cruise and clas- 
sification of lands in Clearwater County and furnish- 
ing to the Assessor’s office of records and maps neces- 
sary to make a just and correct assessment of such 
lands was taken under advisement and carefully con- 
sidered by the Board. 

After full and due consideration of the matter and 
an examination of the proposals of M. G. Nease, 
R. B. Hunt, and R. L. Rankin for the cruising of the 
lands in Clearwater County, it is decided by the 
Board that it is for the best interests of the taxpayers 
that a portion of the lands of said County be cruised, 
and upon further consideration it was decided by 
the Board that the proposal of M. G. Nease for the 
cruising of these lands was the best proposal submit- 
ted and it was ordered by the Board that the proposal 
of M. G. Nease be accepted, and that contracts be exe- 
cuted in accordance with the said proposal, and the 
County Attorney upon request of the Board prepared 
the contract between the County of Clearwater and 
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M. G. Nease which was duly executed and signed by 
the Board of Co. Comrs. and M. G. Nease. 
Board adjourned sine die. 
FRANK ZELENKA, 


Chairman of Board. 
Attest: 


JOSEPH KAUFFMAN, 
Clerk of Board. 
F. N. SHREVE, Dep. 


“EXHIBIT 7.” 

In the District Court of the Second Judicial District 
of the State of Idaho, in and for the 
Clearwater County. 

JOHN LEWIS, Plaintiff, 
VS. 

FRANK ZELENKA, FRANK HARRISON, EL- 
MER O. TORGERSON, as Commissioners of 
Clearwater County, JOSEPH KAUFFMAN, as 
Clerk of District Court and Ex-Officio Recorder, 
Auditor and Clerk of Board of Commissioners of 
said County, BLAIR E. HOAR, as Treasurer of 
said County, M. G. NEASE and CLEARWATER 
COUNTY, Defendants. 


COPY OF ORDER TO SHOW CAUSE. AFFI- 
DAVIT OF SERVICE and AFFIDAVITS—Con- 
sisting of 22 following pages: 
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(Title of Court and Cause. ) 

AFFIDAVIT OF SERVICE OF SUMMONS. 
State of Idaho, 

County of Nez Perce,—ss. 

Leo McCarty, being first duly sworn on oath de- 
poses and says: 

That he is a citizen of the United States and a resi- 
dent of Nez Perce County, State of Idaho, over the 
age of twenty-one years, and not a party to or inter- 
ested in the above entitled action and competent to 
be a witness therein; that on the 13th day of April, 
1914, affiant delivered to and left with the defen- 
dants, Frank Zelenka, Frank Harrison, Elmer O. 
Torgerson, Joseph Kauffman, Blair E. Hoar and M. 
G. Nease, and each of them, personally, in Orofino, 
Clearwater County, State of Idaho, a full, true and 
correct copy of the annexed summons, also a full, 
true and correct copy of the complaint in said action 
mentioned in said summons, and also a full, true and 
correct copy of the order to show cause in said ac- 
tion, annexed hereto and signed by the Judge of the 
above entitled court April 9, 1914, and also a full, 
true and correct copy of the affidavits of John Lewis 
(and documents annexed thereto) and W. B. Kinne 
all annexed hereto. 

Affiant further says that he also delivered to and 
left with Frank Zelenka, Chairman of the Board of 
Commissioners of Clearwater County, Idaho, person- 
ally, in Orofino, Clearwater County, Idaho, on the 
13th day of April, 1914, for the defendant Clear- 
water County, a full, true and correct copy of the an- 
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nexed Summons, also a full, true and correct copy of 
the complaint in said action mentioned in said sum- 
mons, and also a full, true and correct copy of the 
order to show cause in said action, annexed hereto 
and signed by the Judge of the above entitled court 
April 9, 1914, and also a full, true and correct copy 
of the affidavits of John Lewis (and documents an- 
nexed thereto) and W. B. Kinne all annexed hereto. 
LEO McCARTY. 

Subseribed and sworn to before me this 16th day 
of April, 1914. 

(Seal) FRED E. BUTLER, 
Notary Public in and for Nez Perce County, Idaho. 


(Title of Court and Cause. ) 
ORDER TO SHOW CAUSE. 

On the complaint of the Plaintiff, duly verified, 
copy of which is hereto annexed, and upon the affida- 
vit of the plaintiff hereto annexed and the affidavits 
and other documents annexed to same, and the affida- 
vit of W. B. Kinne hereto annexed and the documents 
annexed to the same. 

It is ordered that the said defendants and each 
of them show cause before me at Moscow, in the 
County of Latah, State of Idaho, on the 21st day of 
April, 1914, at two o’clock P. M., why an injunction 
should not be issued restraining the defendants 
Frank Zelenka, Frank Harrison and Elmer O. Tor- 
gerson, as County Commissioners and their success- 
ors as such, from allowing any claim against Clear- 
water County under or upon or pursuant to the con- 
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tract between the said County and the defendant 
Nease referred to in the complaint in the action, and 
from levying any tax payment on said contract, and 
enjoining the defendant Joseph Kauffman, as Audi- 
tor of Clearwater County and his successors as such, 
or any deputy of said Kauffman and his successors 
from issuing any warrant upon any fund of said 
Clearwater County in favor of the defendant M. G. 
Nease or his assigns upon any claim under or upon, 
or pursuant to the said contract and enjoining the 
defendant Blair E. Hoar, as Treasurer of Clearwater 
County and his suecessors as such and deputies of 
said Hoar or his successors as Treasurer of said 
County, from paying from the funds of Clearwater 
County any sum to the defendant M. G. Nease or his 
assigns under, pursuant to or upon the said contract, 
or upon any warrant issued in favor of said Nease 
or his assigns on any claim made on, under or pur- 
suant to said contract, and enjoining the defendant 
Clearwater County, and all its officers and deputies 
thereof and assistants, either now in the office or 
hereafter coming into office at any time from allow- 
ing any claim in favor of the said Nease or his as- 
signs against the said County upon, under or pur- 
suant to said contract, and from issuing any warrant 
on any such claim or from paying any such warrant, 
and enjoining the defendant M. G. Nease from filing 
any claim against said County upon, under or pur- 
suant to said contract, or from commencing any ac- 
tion or proceeding of any nature against said County 
or any of its officials thereon ; 
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It is further ordered on motion of plaintiff that 
pending the hearing and final decision upon this or- 
der to show cause that the defendants and each of 
them be and they hereby are restrained from doing 
the things or any of them which would violate the 
terms of the injunction above described, against the 
issuance of which they are hereby ordered to show 
cause as aforesaid; 

And you will show cause at the time and place 
aforesaid also against the granting of such other 
and further relief as may be just and proper in the 
premises. 

Done at Chambers at Lewiston, Idaho, this 9th 
day of April, 1914. 

| EDGAR C. STEELE, 
District Judge. 


State of Oregon, 
County of Multnomah,—ss. 

N. C. INGRAM, being duly sworn, on oath deposes 
and says: 

That he is a resident of Portland, Oregon, and is 
a timber estimater by profession; that he has been 
engaged in the business of cruising or estimating 
timber and its accessory branches for nine or ten 
years last past; that early in the year 1918, he enter- 
ed the employ of Nease Timber Company, which had 
a contract with Clackamas County, Oregon, for the 
cruising of the standing timber in said county; that 
he entered upon the performance of his duties in said 
county on or about February 2, 1918, and continued 
to work estimating the timber in said county until 
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early in July, 1918; that all of the work done by him 
in Clackamas County was done under the personal 
direction and supervision of M. G. Nease, who at that 
time was the manager of Nease Timber Company, 
and who directed all of the work of cruising the tim- 
ber in Clackamas County; that typewritten instruc- 
tions as to the method of estimating timber were 
given to affiant by M. G. Nease, and that afterwards 
said M. G. Nease directed affiant to get over as large 
a tract as possible each day and in no event less than 
three hundred twenty acres a day; that affiant aver- 
aged not less than twelve or thirteen forty-acre tracts 
each day during his employment in Clackamas Coun- 
ty; that verbal instructions from M. G. Nease were 
to go through each forty-acre tract but once; and 
that affiant was paid by the day for work done in 
Clackamas County. 

That thereafter and on or about July 7th, or 8th, 
1918, affiant began work cruising timber in Clatsop 
County, Oregon, under a sub-contract with Nease 
Timber Company, which had the contract with Clat- 
sop County for the cruising of all timber in said coun- 
ty, under which the Nease Timber Company was to 
be paid and subsequently was paid twelve and one- 
half cents (1214c) per acre; that by the terms of 
said sub-contract affiant was to be paid four cents 
(4c) per acre for all timber cruised by him, and out 
of said sum of four cents per acre, affiant was to pay 
and did pay his compass men and the expenses of 
moving and board while on the work; that the type- 
written instructions given him by the Nease Timber 
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Company with regard to said cruise were substan- 
tially the same as these given to him in Clackamas 
County, and would have resulted in a more thorough 
cruise than was made; that after affiant had received 
typewritten instructions for Clatsop County, said 
M. G. Nease, as manager of the Nease Timber Com- 
pany, gave to him verbal instructions superseding 
the written instructions, which verbal instructions 
were substantially the same as the verbal instruc- 
tions received by affiant in connection with the Clack- 
amas County cruise; that during the time of his em- 
ployment in Clatsop County, which ended about Sep- 
tember 1, 1918, affiant cruised substantially eight or 
nine forty-acre tracts per day; that in making said 
cruise, he went through each forty-acre tract but 
once, in accordance with the verbal instructions given 
by M. G. Nease; that in order to attain the average 
which he attained in Clatsop and Clackamas Coun- 
ties, it was possible to go through each forty-acre 
tract but once, and a thorough cruise under such cir- 
cumstances was impossible. 

That after the completion of the work, affiant en- 
deavored to collect the money due to him from the 
Nease Timber Company, but that M. G. Nease, in 
behalf of said Company, refused to pay afhant un- 
less he would sign a statement that the timber was 
cruised in accordance with the written instructions 
of the Nease Timber Company. That affiant was 
unwilling to sign such statement for the reason that 
the work done by him was done under verbal instruc- 
tions, but finally through necessity signed such state- 
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ment and received the money due to him, but not 
until after March 1, 1914. 
N. C. INGRAM. 
Subscribed and sworn to before me this 11th day 
of March, 1914. 
(Seal) CHARLES E. MeCULLOCH, 
Notary Public for Oregon. 


State of Oregon, 
County of Multnomah,—ss. 

W. F. McKinnon, being first duly sworn, on oath 
deposes and says: 

That he is a resident of Portland, Oregon, and is 
a timber estimator by profession; that he has been 
engaged in the business of cruising or estimating 
timber and its accessory branches for eight years; 
that on or about January 8, 1918, he entered the 
employ of the Nease Timber Company which had a 
contract with Clackamas County, Oregon, for the 
cruising of standing timber in said County; that he 
entered upon the performance of his duties in said 
County on or about January 8, 1913, and worked 
substantially continuously thereafter estimating tim- 
ber in said Company until about May 10, 1918; that 
all of the work done by him in Clackamas County 
was done under the personal direction and supervi- 
sion of M. G. Nease, who at that time was the mana- 
ger of the Nease Timber Company, and who directed 
all of the work of cruising the timber in Clackamas 
County; that instructions as to the method of esti- 
mating timber were given to afhant by M. G. Nease; 
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that affiant was instructed to cover at least three 
hundred and twenty acres per day, but averaged 
about six hundred and forty acres per working day 
during his employment in Clackamas County; that in 
heavily timbered districts verbal instructions were 
given by M. G. Nease to go through each forty-acre 
tract but once, and in other districts less heavily tim- 
bered that affiant should use his own judgment; that 
in the less heavily timbered sections, the estimating 
was done by affiant by running along the forty lines; 
that affiant was paid by the day of work done in 
Clackamas County. 

That on or about May 13, 1918, affiant with one 
C. F. Corgan, a timber cruiser, went to Astoria with 
M. G. Nease for the purpose of entering upon the 
work of cruising timber in Clatsop County, Oregon, 
with which County the Nease Timber Company had 
a contract. Under the terms of this contract the 
Nease Timber Company was to receive the sum of 
twelve and one-half cents per acre for all timber 
cruised; that affiant and said Corgan, each accom- 
panied by his compass man, left Astoria for the 
woods on May 14; that upon leaving Astoria, said 
M. G. Nease handed to affiant and Corgan a letter of 
instructions as to the method of estimating timber 
in Clatsop County; that affiant proceeded to cruise 
timber in accordance with said instructions for about 
thirty days, and during said time averaged about 
four or five forties per day; that during all of this 
time the work was thoroughly done, a double run be- 
ing made of each heavily timbered forty; that affiant 
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and Corgan having completed the assignment of work 
given them by said Nease, went to Astoria about June 
13, and there met said Nease and turned in to said 
Nease the reports of the work done during said period 
of thirty days; that during all of said period of thir- 
ty days affiant and Corgan believed that they were to 
be paid by the day, which had been the method of 
payment in Clackamas County; that on or about 
June 14, affiant and said Nease and Corgan, having 
proceeded to Seaside, in Clatsop County, Oregon, 
entered into an agreement whereby the affiant and 
Corgan were to receive the sum of four cents per 
acre for all timber cruised by them in Clatsop Coun, 
ty, including the timber previously cruised in said 
County; that out of the said sum of four cents per 
acre, affiant and said Corgan were to pay and subse- 
quently did pay their respective compass men and 
subsistence; that the written instructions given to 
affiant at Astoria on entering the woods on May 14th, 
were superseded by verbal instructions given to the 
affiant and said Corgan at Seaside at the time of 
entering into said contract with Nease Timber Com- 
pany by which the work was to be done for four cents 
per acre. During said conference said Nease inform- 
ed afhant that other cruisers working in Clatsop 
County for said Nease Timber Company were aver- 
aging three hundred and twenty acres per day and 
more, and that there would be no objection to affiant 
and said Corgan covering this amount of ground. 
Affiant thereupon asked said Nease if payment would 
be made covering ground in excess of three hundred 


U 
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and twenty acres per day covered by affiant and said 
Corgan, and was informed that payment would be 
made for such extra ground covered to allow for mov- 
ing days; that except for about a week in the middle 
of July, affiant worked practically continuously from 
June 16, 1918, to August 31, 1913, and during said 
period averaged about four hundred and eighty acres 
per working day; that after June 16, 1913, affiant 
in cruising said timber went through each forty but 
once; that it would have been impossible to make a 
thorough and accurate cruise by this method; that 
said Corgan followed substantially the same method 
in cruising timber in Clatsop County as affiant. 
W. F. McKINNON. 
Subseribed and sworn to before me this 12th day 
of March, 1914. 
(Seal) CHARLES E. McCULLOCH, 
. Notary Public for Oregon. 


I, A. Orburn, being first duly sworn, do say under 
oath, that after checking up the cruise made by the 
Nease Timber Company in Clatsop County, Oregon, 
on 600 acres in Tp. 6-8. This land being owned by 
myself and other parties. I found that the timber 
on this land was over cruised 18,705,000 (Thirteen 
million, seven hundred and five thousand feet) this 
was too much excess for small holders to pay taxes 
on, so myself and those associated with me in the land 
went before the board of equalization at the time pre- 
scribed by law and entered protest, submitting to the 
board our cruises on each parcel of land, these cruises 
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were made by some of the best known timber men in 
the State, and we also had the sworn statements ta- 
ken of several well known local timber men and log- 
gers who had cruised the land and who supported 
our figures under oath, I also made a sworn state- 
ment as I have counted the trees on all timber lands 
I am interested in and know enough about timber 
that Nease cruises could not be correct The board 
seemed somewhat impressed with our showing and 
agreed to have the land re-checked admitting that al- 
most all timber owners in Tp. 6-8 had entered com- 
plaint, later the board turned down fiat all protests, 
but acting on their promise to have our land re-check- 
ed we did not appeal to the Circuit Court within the 
time (5 days) prescribed by law. 

As far as I know the County rechecked only one 
piece of our land the N. W. 14 section 11, Tp. 6-8, 
containing 160 acres on which Nease Timber Co. re- 
ported yellow Fir 2,600,000, Hemlock 5,100,000, 
Spruce 3,400,000, total 11,100,000 feet. Mr. John 
W. McKay, head timber cruiser for Nease, and O. S. 
Boyle, head man employed by the County to follow 
after Nease men and “check them up,” recruised the 
claim (I might mention that in the last County cruis- 
ed by Nease, O. S. Boyle was his head man, and he is 
still a Nease man) this recruise was yellow Fir 2,- 

~ 698,000, Hemlock 3,642,000, Spruce 5,785,000, Cedar 
50,000. Total 12,175,000 feet. Hence it was report- 
ed around that the County and Nease “‘had one” on 
Osborn. 
The Judge sent out Mr. Daniel Gillies to South 
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Bend, Wash., along to cruise the claim. Mr. Gillies 
is one of the best in the business, and had been one 
of the several who had been mentioned as a party who 
would be O. K. with us. Mr. Gillies made a careful 
cruise in 10-acre tracts and brought in a report of 
Yellow Fir, 646,000, Hemlock, 1,717,000, Spruce, 
3,266,000, Cedar, 19,000, Totals 5,648,000 feet, or a 
difference of 6,527,000 less than the cruise made by 
McKay and Boyle for Nease (we had offered to pay 
taxes on 6,380,000 feet which is a little above the 
Gillies cruise). 

Daniel Gillies was held under his bond of $1000.00, 
Messrs. McGregor and Patton being on his bonds, un- 
til he should prove himself right as against O. S. 
Boyle, also under bonds, and McKay, head man for 
Nease. So on February 12, 1914, John W. McKay 
and O. S. Boyle, representing Nease, W. R. Chisholm, 
representing the owners, and Daniel Gillies, under 
bonds, also a compass man, in all five men, went out 
and cruised the 160 acres in five-acre tracts, and 
counted all yellow fir, spruce and cedar trees, the 
Hemlock was not cruised. After four days work, 
the following report was made and signed by all four 
men: Yellow Fir 670,000, Spruce 3,158,000, Cedar 
25,000. Total for the three kinds 3,848,000 as against 
8,533,000 feet for the same three kinds as made by 
McKay and Boyle. These two men admitted them- 
selves wrong, claimed as excuses, too much fog when 
cruising before, had taken hemlock for fir and spruce, 
had overlapped each other’s work, and that their com- 
pass man had put them on the wrong land, and all 
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very lame excuses for reliable timbermen. Boyle paid 
expenses of the cruise, and before leaving for As- 
toria McKay is reported to have told a friend of the 
writers, that Osborn had been bucking the County 
and we tried to “stick him.” I have proven Messrs. 
McKay and Boyle careless and incompetent and the 
entire bunch crooked. If the above about ‘‘sticking 
me” is correct, Nease is not competent, he does not 
know the business in which he is engaged, he is not 
a woodsman, and depends on others altogether, and 
he does not know when they are doing good or poor 
work, besides he does not pay his men for good work, 
no man living can cruise for 4 cents per acre. 

The Nease cruises in Tp. 6-8, is not even a good 
“ouess.”’ If I had a timber reported by Nease, it 
would be worth thousands of dollars more to me, and 
I would not be kicking, and I am not making false 
statements under oath were I not sure of my foot- 
ing. 

The contract entered into “in haste’ between 
Nease and this County does not have a fair word for 
the timber owners. It is all for Nease, unless his 
cruises are shown over 20%, they are right, this is 
too much difference, good men can agree within 5 
or 10% in cruises, and in the cruise just mentioned 
Mr. Gillies cruised within .123% being the difference 
between his first and final cruise. The contract al- 
lows all land with as little as 2,000,000 feet to 640 
acres to be cruised, and all green timber 20 inches 
in diameter at the stump and 12 inches at the top, 
this allows Nease to cruise for the purpose of taxa- 
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tion a small worthless hemlock, that has no commer- 
cial value now, and will not have for many years, also 
logged off land The timber industry is of too much 
importance to be burdened and discouraged like this. 
I am not employed by any timber concern, and ex- 
pect to fight this through and prove myself right as 
against Nease cruises. 
A. OSBURN. 
Subscribed and sworn to before me this 12th day 
of March, 1914. 
(Seal) J. BENNETT, 
Notary Public for Oregon. 


State of Oregon, 
County of Multnomah,—-ss. 

J. P. HAGADONE, being first duly sworn, on 
oath, deposes and says: 

That he is a resident of Portland, Oregon, and 
that he is a timber estimator by profession; that he 
has been engaged in the business of cruising or esti- 
mating timber and its accessory branches for over 
twenty-five years, of which thirteen years have been 
spent in such work in Oregon and Washington, but 
mostly in Oregon; that early in the year 1918, he 
entered the employ of M. G. Nease Timber Company, 
which had a contract with Clackamas County, Ore- 
gon, for the cruising of standing timber in said Coun- 
ty; that he entered upon the performance of his 
duties in said County on or about April 1, 1913, and 
continued to work estimating the timber in said 
County until about the 18th or 20th of April, 1913; 
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that all of the work done by him in Clackamas Coun- 
ty was done under the personal direction and super- 
vision of M. G. Nease, who at that time was the Man- 
ager of Nease Timber Company, and who directed 
all of the work of cruising the timber in Clackamas 
County; that typewritten instructions as to the me- 
thods of estimating timber were given to affiant by 
M. G. Nease, and that afterwards M. G. Nease di- 
rected affiant to get over as large a tract as possible 
each day and in no event less than three hundred and 
twenty acres a day; that affiant averaged not less 
than eight or nine forty-acre tracts each day during 
his employment in Clackamas County; that verbal 
instructions from said M. G. Nease were to go 
through each forty-acre tract but once; and that af- 
fiant was paid by the day for the work done in Clack- 
amas County. 

That thereafter and about the first of May, 19138, 
affiant began work cruising timber in Clatsop Coun- 
ty, Oregon, for Nease Timber Company, which had 
a contract with Clatsop County for the cruising of 
all timber in said County, under which the Nease 
Timber Company was to receive as pay—and subse- 
quently did receive twelve and one-half cents (1214) 
per acre for such work; that the typewritten instruc- 
tions given him by the Nease Timber Company with 
regard to said cruise were substantially the same as 
those given to him in Clackamas County, and would 
have resulted in a more thorough cruise than was 
made; that after affiant had received typewritten in- 
structions for Clatsop County, said M. G. Nease, as 
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manager of the Nease Timber Company, gave to him 
verbal instructions superseding the written instruc- 
tions, which verbal instructions were substantially 
the same as the verbal instructions received by af- 
fiant in connection with the Clackamas County 
cruise; that during the time of his employment in 
Clatsop County, which ended in the early part of 
June, 1913, affiant cruised substantially eight or nine 
forty-acre tracts per day; that in making said cruise 
he went through each forty-acre traet but once in 
accordance with the verbal instructions given by M. 
G. Nease; that in order to attain the average which 
he attained in Clatsop and Clackamas Counties, it 
was possible to go through each forty-acre tract but 
once, and a thorough cruise under such circumstan- 
ces was impossible. 
JAS. P. HAGADONE. 

Subscribed and sworn to before me this 12th day 
of March, 1914. 

(Seal) OSCAR FURUSET, 

Notary Public for Oregon. 


State of Oregon, 
County of Multnomah.—-ss. 

H. N. PRICE, being first duly sworn, on oath, de- 
poses and says: 

That he is a resident of Sifton, Clarke County, 
Washington; that for more than twenty years last 
past he has been engaged in the business of estimat- 
ing timber; that for five years of said period he was 
employed by the State of Washington in estimating 
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timber; that during the year 1913, for E. S. Collins 
of Ostrander, Washington, he made a cruise of cer- 
tain lands hereinafter described, said lands being 
situated in Clackamas County, Oregon; that said 
cruise was carefully and accurately made, and the 
figures hereinafter set out accurately show the tim- 
ber standing in each forty acres of the land so cruised 
at the time of the cruise; that this cruise was made 
in the fall of 1918. 


Cruise of Timber in Township 6 South, Range 3 
East, Clackamas County, Oregon: 


Mft. Mft. Mft Mft M ft. 
Section 14 Hemlock Cedar Larch Fir Pine 


NW ofSW = 725 35 1800 
NE of SW 750 40 2000 
SE of SW 350 2200 
SW of SW 500 15 2400 
NW of SE 500 30 3000 10 


NE of SE 250 60 40 2400 100 
SE of SE 250 150 400 1500 15 
SW of SE 200 20 30 1400 10 


Totals 3525 330 470 16700 135 


Hemlock Cedar Larch Fir Pine 
Section 22 Mft. Mft Mft Mft. M ft. 


NE of NW 40 25 1400 
NW of NE 275 10 1250 
NE of NE 325 1600 
SE of NE 300 1500 10 


SW of NE 250 1500 
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NW of SE 
NE of SE 
SE of ‘SE 


Totals 


Section 24 
NW of SW 
NE of SW 
SE of SW 
SW of SW 
NW of SE 
NE of SE 
SE of SE 
SE of SE 


Totals 


Section 26 
NW of NW 
NE of NW 
SE of NW 
SW of NW 
NW of NE 
NE of NE 
SE of NE 
SW of NE 
NW of SE 
NE of SE 
SE of SE 
SW of SE 


500 
250 10 
350 10 


2290 5D 


Fir Hemlock 
750 750 
750 750 
2200 700 
2000 700 
500 700 
600 600 
2000 700 
1800 800 


10600 5700 


Pir Hemlock 


1600 400 
1000 350 
1400 800 
1500 450 
2300 275 
1500 700 
1400 750 
1550 475 
975 500 
1100 1000 
950 1100 
1950 550 


1900 
1400 
2900 
13450 10 
Pine Cedar 
10 
5 
10 5 
Cedar Pine 
10 
15) 
10 
20 
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NW of SW 850 1100 15 
NE of SW 1100 1000 10 
SE of SW 700 1000 20 
SW of SW 2000 375 

Totals 21875 10825 25 15 

Fir Memlock Larch Pine 

Section 36 
NW of NW 1500 800 
NE of NW 2000 400 50 
SE of NW 1100 500 
SW of NW 1300 600 
NW of NE 1850 500 16 10 
NE of NE 1000 900 10 10 
SE of NE 600 1000 25 25 
SW of NE 1200 230 15 
NW of SE 950 150 10 
NE of SE 400 500 10 
SE of SE (Ss 100 
SW of SE 
NW of SW W235 650 
NE of SW 400 400 
SE of SW 
SW of SW 75 400 

Totals 12575 7150 120 55 


HM. N. PRICE. 
Subscribed and sworn to before me this 13th day 


of March, 1914. 
CHARLES E. McCULLOCH, 
(Seal. ) Notary Public for Oregon. 
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Copy of Timber Cruise in Township 6 South of 
Range 8 East of Willamette Meridian, Clackamas 


County, Oregon: 


South Half Section 14,6 5S. R. 3 E. 
Yellow Fir, 36,000,000 


Cedar, 830,000 
Hemlock, 13,900,000 
Pine, 120,000 


feet 
feet 
feet 
feet 


feet 


Total, 50,850,000 


NEY, and NE!/ of NW! and NW!/, of SE1/, and 


E14 of SEY, Sec. 22,68. R. 3 E. 
Yellow Fir, 21,390,000 
Red Fir, 650,000 
Hemlock, 4,850,000 


feet 
feet 
feet 


feet 


Total, 26,890,000 


South Half Section 24,658. R. 3 E. 
Yellow Fir, 9,570,000 
Red Fir 2,520,000 
Hemlock, 6,760,000 
Larch, 150,000 


feet 
feet 
feet 
feet 


feet 


Total, 19,000,000 


All of Section 26,68. R. 3 E. 
Yellow Fir, 37,270,000 
Hemlock, 14,600,000 


feet 
feet 


feet 


Total, 51,870,000 
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All of Section 36,68. R. 3 E. 
Yellow Fir, 17,888,000 feet 
Hemlock, 15,590,000 feet 


Total, 32,928,000 feet 
State of Oregon, 
County of Clackamas.—ss. 

I, J. E. Jack, County Assessor, of the above named 
County and State, do hereby certify that the forego- 
ing copy of Timber Cruise has been by me compared 
with the original, and that it is a correct copy there- 
from, and the whole of such original Cruise as the 
same appears of record in my office and in my care 
and custody. 

In testimony whereof, I have hereunto set my hand 
this 13th day of March, 1914. 

J. E. JACK, 
(Seal. ) County Assessor. 


State of Oregon, 
County of Clackamas.—ss. 

I, W. L. Mulvey, County Clerk and ex-officio Clerk 
of the Circuit Court of the State of Oregon for the 
County of Clackamas, do hereby certify that J. E. 
Jack is the duly elected, qualified and acting County 
Assessor of Clackamas County, Oregon; that the sig- 
nature to the within certificate is his genuine signa- 
ture. 

In testimony whereof I have hereunto set my hand 
and affixed the seal of said court this 18th day of 
March, A. D. 1914. 

W. L. MULVEY, Clerk, 
(Seal. ) By J. M. Harrington, Deputy. 


The County of Clearwater, Idaho, et al. 85 


IN THE CIRCUIT COURT OF THE STATE OF 
OREGON FOR THE COUNTY OF 
CLACKAMAS. 


THE STATE OF OREGON, 


Plaintiff, 
Vs. 
ISAAC GRATTON and M. G. NEASE, 
Defendants. 
INDICTMENT. 


Isaac Gratton and M. G. Nease are accused by the 
Grand Jury of the County of Clackamas, in the State 
of Oregon, by this indictment, of the crime of wil- 
fully committing an act which grossly disturbs the 
public peace, openly outrages the public decency 
and is injurious to public morals, committed as fol- 
lows: 

That said defendants on the 6th day of June, A. D. 
1905, and thence continuously until the first day of 
November, 1905, in the County of Clackamas and 
State of Oregon, did then and there unlawfully, wil- 
fully and wrongfully commit an act which grossly 
disturbed the public peace, openly outraged the public 
decency and was injurious to public morals, in that 
the said defendants did then and there unlawfully, 
wilfully and wrongfully for gain habitually sell pools 
upon horse races, and habitually procure idle and 
evil-disposed persons to come together and congre- 
gate within the house of defendants to buy pools and 
bet money upon horse races, to the great damage, 
common nuisance and annoyance of the public, con- 
trary to the Statute in such cases made and provided, 
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and against the peace and dignity of the State of 
Oregon. 

Dated at Oregon City, in the County of Clackamas 
and State of Oregon, the 18th day of November, A. 
D. 1905. 

HARRISON ALLEN, 
District Attorney. 

WITNESSES: Ben Irwin, Philip Streib, C. W. 
Carlson, C. Ballard, William Schindler, Clyde M. 
Watson, George H. Mooney, John R. Kelso, R. W. 
Parshley, Nelson A. Cooper, Harry Iancovici, John 
R. Shaver. 

Filed November 13th, 1905. 

Fk. W. Greeman, Clerk. 


IN THE CIRCUIT COURT OF THE STATE OF 
OREGON FOR THE COUNTY OF 
CLACKAMAS. 

STATE OF OREGON, 
Plaintiff, 
VS. 
ISAAC GRATTEN and M. G. NEASE, 
Defendants. 
Now at this day, comes the State of Oregon by 
Harrison Allen, District Attorney, and the defend- 
ant above named in person and by his attorney Geo. 
C. Brownell, and this being the time heretofore fixed 
by the court for said defendant to answer the in- 
dictment herein charging him with the crime of com- 
mitting an act that disturbed the public peace, he 
having been heretofore arraigned on said indictment, 
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waives further time and pleads that he is guilty of 
the crime charged herein, and being asked by the 
court if he had anything to say why judgment should 
not be pronounced against him, answered showing 
no good or sufficient cause and requested the court 
to pass sentence at this time. 

It is therefore ordered and adjudged by the court 
that said Isaac Gratten and M. G. Nease be fined the 
sum of $100. 

Entered in the Circuit Court Journal No. 28, page 
284. November 15th, 1905. 

(Seal. ) 


State of Oregon, 
County of Clackamas.—ss. 

I, W. L. Mulvey, County Clerk and ex-officio Clerk 
of the Circuit Court of the State of Oregon, for the 
County of Clackamas, do hereby certify that at a 
Special Recall Election held in Clackamas County 
on August 16, 19138, R. B. Beatie, County Judge and 
N. Blair, County Commissioner, were recalled, and 
that at said election H. S. Anderson was _ elected 
County Judge in place of R. B. Beatie, and J. W. 
Smith was elected County Commissioner in place of 
said N. Blair; that said H. S. Anderson is now the 
duly elected, qualified and acting County Judge, and 
said J. W. Smith is now the duly elected, qualified 
and acting County Commissioner of said Clackamas 
County, Oregon. 

I further certify that attached hereto and marked 
“Exhibit A” is a true copy of the Recall Petition 
duly filed in my office on July 22nd, 1913, and now 
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in my care and custody, asking for the recall of said 
R. B. Beatie and that said recall petition contains 
1749 signatures. 

I further certify that attached hereto and marked 
Exhibit “B” is a true copy of the Recall Petition 
duly filed in my office of July 22, 1913, and now in 
my care and custody, petitioning for the recall of said 
N. Blair; that said recall petition contains 1729 sig- 
natures. 

I further certify that said election of August 16, 
1913, was duly and regularly called and held pur- 
suant to the said recall petitions so filed on July 22nd, 
1913: 

In Witness Whereof, I have hereunto set my hand 
and affixed the seal of the County Court this 12th 
day of March, A. D. 1914. 

W.L. MULVEY, County Clerk, 
(Seal. ) By J. M. Harrington, Deputy. 


“EXHIBIT A” 
RECALL PETITION. 


To the Honorable W. L. Mulvey, County Clerk of 

Clackamas County, Oregon: 

We, the undersigned citizens and legal voters of 
the State of Oregon, and of the County of Clackamas, 
respectfully demand the recall of County Judge, R. 
B. Beatie, of said Clackamas County, Oregon, and 
each for himself says “I have personally signed this 
petition; I am a legal voter of the County of Clack- 
amas and State of Oregon; my residence and post- 
office are correctly written after my name.” 
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The following are the reasons for making demand: 

That the said R. B. Beatie in the conduct of his 
office as County Judge has been careless and extrav- 
agant in the management of the County business, 
and in proof we cite the following facts: 

(1) That the sum of $850.00 was paid for an 
examination and report on the condition of the Ore- 
gon City Suspension Bridge without inviting compe- 
tition. 

(2) That the bridge across Clear Creek at Stone 
was destroyed and replaced by a new steel bridge, 
which was wholly uncalled for, as the old bridge was 
in good condition when destroyed. All it needed was 
new piers and a few minor repairs at slight expense. 

(8) That many steel bridges were built without 
due publicity and without asking for competitive 
bids. 

(4) That a contract was entered into with a Port- 
land timber cruising company to cruise the timber of 
Clackamas County at the rate of $51.20 per section, 
without giving any notice to the public that such 
contract was to be let. 

(5) That said R. B. Beatie, as chairman of the 
County Court has not complied with Section 6278 
Lords Oregon Laws. 

Filed July 22, 1913. 

W.L. Mulvey, County Clerk. 
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“EXHIBIT B.” 
RECALL PETITION. 
To the Honorable W. L. Mulvey, County Clerk of 

Clackamas County, Oregon: 

We, the undersigned citizens and legal voters of 
the State of Oregon for the County of Clackamas, 
respectfully demand the recall of County Commis- 
sioner N. Blair, of said Clackamas County, Oregon, 
and each for himself says: “I have personally 
signed this petition; I am a legal voter of the County 
of Clackamas and State of Oregon; my residence 
and postoffice are correctly written after my name.” 

The following are the reason for making said de- 
mand: 

That the said N. Blair in the conduct of his office 
as County Commissioner has been careless and ex- 
travagant in the management of the county business, 
and in proof we cite the following facts: 

(1) That the sum of $350.00 was paid for an 
examination and report on the condition of the Ore- 
gon City Suspension Bridge without inviting com- 
petition. 

(2) That the bridge across Clear Creek at Stone 
was destroyed and replaced by a new steel bridge, 
which was wholly uncalled for, as the old bridge was 
in good condition when destroyed. All it needed 
was new piers and a few minor repairs at slight ex- 
pense. 

(8) That many steel bridges were built without 
due publicity and without asking for competitive 
bids. 
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(4) That a contract was entered into with a Port- 
land Timber Cruising Company to cruise the timber 
of Clackamas County at the rate of $51.20 per sec- 
tion, without giving any notice to the public that such 
contract was to be let. 

(5) That said N. Blair, as member of the County 
Court has not complied with Section 6278 Lords Ore- 
gon Laws. 

Filed July 22, 1918. 

W. L. Mulvey, County Clerk. 


Vi Ines TS. 
Orofino, Idaho, Apr. 14, 1914. 
To the Honorable Board of County Commissioners 
of Clearwater County, Idaho. 

Gentlemen: In relation to contract for the cruis- 
ing and estimating of lands between Clearwater 
County and M. G. Nease, bearing date of Feb. 24, 
1914, referred to on page 391 of Book No. 1 Minutes 
of the Proceedings of the Board of County Commis- 
sioners of Clearwater County, beg leave to advise you 
that I consent to a cancellation of said contract and 
do hereby waive all of my rights thereunder. 

Very truly yours, 
M. G. NEASE. 

Endorsed: Filed April 15, 1914. 

Joseph Kauffman, Clerk Co. Com. By F. N. 
Shreve, Deputy. 
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“EXHIBIT 9.” 
P. H. BLAKE, 

COUNTY ASSESSOR. 
CLEARWATER COUNTY, IDAHO. 
OROFINO, IDAHO. 

April 15, Ode: 
To the Honorable Board of County Commissioners 
of Clearwater County, Orofino, Idaho. 

Gentlemen: As you are aware, I have at numer- 
ous times in the past taken up with you the matter 
of the proper assessment of the lands of this county, 
and particularly the proper assessment of the tim- 
bered lands. 

As county assessor I am required by law to assess 
all lands in the county subject to taxation at their 
“true cash value.” 

The assessor’s office of this county has no records, 
information or data that will enable the assessor to 
determine for assessment purposes the “‘true cash 
value” of the timbered lands of this county. 

As you well know, the major portion of Clearwater 
County is a rough and mountainous country on 
which is growing different varieties of timber of 
varying density, and the lines of sub-divisions are 
difficult to locate. The only manner of determining 
the value of timber lands is by having a reliable 
cruise of them made; which cruise should show the 
quantity and quality of various kinds of timber on 
each sub-division. 

The burden of taxation is unequally distributed 
in this county, as there are vast areas of timber land 
escaping their just share of taxation. 
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I therefore recommend and request that you take 
such steps as you deem advisable to cause all of the 
timbered lands of this county subject to taxation to 
be cruised in a careful manner and reliable records 
of such cruising furnished to this office for the use 
and benefit of the assessor. 

It is absolutely necessary that these lands be re- 
liably cruised and records of such cruisings furnish- 
ed this office to enable the assessor to comply with the 


law. 
Respectfully yours, 


(Signed) P. H. BLAKE, 
County Assessor. 
Endorsed: Filed 4-15-1914. 
Joseph Kauffman, Clerk Co. Com. By F. N. 
Shreve, Deputy. 


“EXHIBIT 10.” 
Orofino, Idaho, April 15, 1914. 
To the Honorable Board of Commissioners, Clear- 
water County, Idaho. 
Gentlemen: 

I beg to submit for your consideration the follow- 
ing proposal for the examination of the patented 
lands subject to taxation situate in Clearwater Coun- 
Ly 

I will examine and cruise the patented lands situ- 
ated in Clearwater County between this date and 
such reasonable date as may be required by your 
board at and for the price of twelve and one-half 
(1214) cents per acre. 
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I will give a bond in some surety company quali- 
fied to do business in this State in such reasonable 
sum as the County Commissioners may require, said 
bonds to provide for the faithful performance of the 
terms of the contract to be entered into between the 
County of Clearwater and myself. 

The examination, cruise and report included in this 
proposal will show the quantity of all timber on each 
governmental sub-division, including a full descrip- 
tion of the timber as to size, number of logs per tree, 
percentage of surface clear timber, damage by fire 
or otherwise, and the probabilities of fire; will de- 
scribe logging conditions, showing accessibility of 
timber to market, and the best manner of handling 
same. 

My reports will show the general topography of 
all lands examined and cruised. The topography 
maps will be sketched to show all openings, clearings, 
burns, marshes, lakes, rivers, creeks, trails, roads, 
waterfalls, coal, valuable stone, mineral outcrop- 
pings and all other topographic features usually ob- 
served by cruisers. Will furnish land classification 
maps showing a general description of the surface 
and soil on all lands examined, these maps to de- 
scribe the adaptibility of the lands, for agricultural, 
grazing or other purposes after the timber is re- 
moved, all reports to show the elevation of all lands 
cruised and examined, these elevations to be taken 
by means of an Aneroid barometer. Upon a witness 
tree at each section corner located will mark with 
an ax the letter ““N”’ in such manner as to be easily 
identified. 
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This proposal is to be construed as covering every- 
thing necessary to make a complete estimate of the 
timber and a description of all lands cruised and ex- 
amined, and to include any features which in the 
judgment of your board would be a benefit and value 
to Clearwater County. 

In case the contract should be entered into between 
the County of Clearwater and myself, I will employ 
none but the most competent cruisers and assistants, 
and will not sub-contract any part of the work, and 
will make a very careful cruise and comprehensive 
report on all lands examined. 

All reports shall be made in such form as shall 
meet the approval of the County Commissioners of 
Clearwater County. 

Respectfully submitted, 
(Signed) M. G. NEASE. 

Filed 4-15-1914. Joseph Kauffman, Clerk Co. 

Com. By F. N. Shreve, Deputy. 


“EXHIBIT 11.” 

THIS AGREEMENT, Made and entered into this 
15th day of April, A. D. 1914, by and between the 
County of Clearwater, a municipal corporation of 
the State of Idaho, acting through Frank Zelenka, 
Elmer O. Torgerson and Frank Harrison, the legally 
qualified and acting members of the Board of County 
Commissioners in, of and for said county, party of 
the first part, and M. G. Nease, of Portland, Oregon, 
party of the second part. 
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WITNESSETH: That for the consideration here- 
inafter provided, to be made and paid to the second 
party by the first party, the second party hereby cov- 
enants, contracts and agrees, 


1. 

That he will make and cause to be made a careful, 
complete and thorough cruise and estimate of all the 
timber on patented lands situated in Clearwater 
County, Idaho; said cruise to be completed on or be- 
fore the 15th day of June, 1915, excepting such of 
said lands as the first party may from time to time 
withdraw from this contract, that is to say there are 
certain lands in Clearwater County, of which the 
assessor knows the true cash value without the ne- 
cessity of having a cruise thereon, and the first party 
shall have the right to withdraw such lands from 
time to time prior to the cruising of same, and the 
lands so withdrawn shall not be cruised. 


Ze 

That upon said cruise being made from time to 
time, the second party agrees to make reports of said 
cruise, said reports to contain topographic sketches 
showing the elevation of lands above sea level, taken 
by means of Aneroid barometers, said reports to show 
all openings, burns, marshes, rivers, lakes, creeks, 
trails, roads, waterfalls, valuable stone, mineral out- 
croppings and all other topographic features ob- 
served by the cruisers, said reports and sketches to 
show a general description of the character of the 
lands cruised, describing its adaptability for agri- 
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culture, grazing or other purposes after the timber 
is removed, said reports to describe the character of 
the different varieties of timber, giving the average 
stump diameter, the average number of 16-foot logs 
per tree, the percentage of surface clear timber, said 
reports to describe logging conditions, showing dis- 
tance to outlet such as railroads or driving streams; 
said reports to show damage by fire or otherwise, 
and the probability of fire, and will furnish all blue 
prints, blanks and binders for reports at his own 
expense, and all reports herein agreed to be furn- 
ished to said first party shall be upon such quality of 
paper and of the size and form and contain all data 
above provided accordingly as shall meet the approval 
of said first party. 


3. 

That in making said cruise the second party shall 
use as a basis in estimating saw timber all trees hav- 
ing not less than a 12-inch stump diameter to an 
8-inch top, and as a basis in estimating cedar poles 
all cedar trees not included as saw timber which have 
a top diameter of not less than six inches 25 feet 
above the stump, all fir and tamarack which shall not 
be classed as saw timber shall be designated and 
counted as ties, and for this purpose a tie shall be 
considered as being eight feet long and of standard 
dimensions. 


4. 
The second party shall also as a part of this con- 
tract furnish and file with the Board of County Com- 
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missioners of Clearwater County, a bond with surety 
to the satisfaction and approval of the first party in 
the sum of Ten Thousand Dollars, which shall pro- 
vide that the second party shall faithfully perform 
all the terms and conditions of this contract on his 
part to be done and performed, which bond shall 
continue and be in force and effect from the 15th day 
of April, 1914, up to and until the Ist day of Octo- 
ber, 1915, and no money shall be paid to the second 
party under the terms of this contract until such bond 
shall be filed and approved by the said first party. 


2. 

In consideration of the true and faithful perform- 
ance by the second party of the terms and conditions 
of this contract on his part required to be done and 
performed, the first party agrees to pay to the said 
second party or to his order or assign, a sum equal to 
twelve and one-half (1214) cents per acre, for all 
lands cruised and reported on by said second party, 
accordingly as aforesaid, which shall be accepted and 
approved by the first party as follows, that is to say: 

That at each regular term of the Board of County 
Commissioners or at a special meeting called for this 
purpose by said Board of County Commissioners of 
said County during the life of this contract, said 
Board of County Commissioners shall examine, ac- 
cept or reject all reports filed by the second party 
prior to said meeting and shall 

Then give to the second party or to his order or 
assigns, an acceptance or rejection in writing, as the 
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case may be, of the said reports, and all acceptances 
shall state and specify the amount due the second 
party for said work; and shall at each meeting as 
above provided, order to be issued to the second party 
or his order or assigns, county warrants drawn on 
the current expense fund for an amount equal to 80% 
of the amount due the second party as shown by the 
accepted reports, the remaining 20% shall be paid 
to the second party or his order or assigns within 60 
days after the completion of the contract and the 
acceptance of the work. 


6. 

It is further agreed by and between the parties 
hereto, that in case any cruise made by the second 
party as shown by his reports shall be disputed and 
the owner of the timber so cruised desires to have the 
same recruised, and the Board of County Commis- 
sioners of Clearwater County, shall make demand 
therefor, that both parties to this contract shall select 
some competent cruiser satisfactory to both parties, 
and the cruiser so selected shall go over and cruise 
the tract or tracts in dispute, and the cruise of the 
party so selected shall be taken as final. If the cruise 
of the party so selected as arbitrator varies more than 
20% above or below the cruise of the second party, 
then the compensation of said arbitrator and expense 
of said recruise shall be paid by the said second 
party, but in case the cruise of the arbitrator shall 
not be more than 20% above or below the cruise of 
the second party, then the compensation of said ar- 
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bitrator and expense of said recruise shall not be paid 
by the second party. 


fl. 

It is further stipulated and agreed, that all cruises 
that shall be rejected by the first party shall be cor- 
rected and the proper report and correct cruise of 
the land included therein shall be made by the sec- 
ond party accordingly as directed by the first party, 
and if the second party fails so to do, the first party 
shall have the right to cause the same to be cruised 
and the reports accordingly as hereinbefore agreed 
to be made, and the cost and expense thereof above 
twelve and one-half cents per acre shall be paid by 
the second party to the first party on demand, and 
the payment thereof shall be secured by the bond 
filed herewith. 


8. 

The second party hereby agreed that he will not 
sub-contract any part of the work to be done under 
the terms of this contract. 

IN WITNESS WHEREOF, The parties hereto 
have caused these presents to be executed in dupli- 
cate copy, the first party, Clearwater County of the 
State of Idaho, by its Board of County Commission- 
ers, pursuant to an order of the Board of County 
Commissioners of said County, this day duly adopted 
and passed, authorizing the execution of this instru- 
ment, together with the seal of said county, and the 
second party, M. G. Nease, all done on the day and 
year first above written. 
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IDAHO. By FRANK ZELENKA, 
Chairman of Board of County Commissioners. 
(Seal) ELMER O. TORGERSON, 


County Commissioner. 
FRANK HARRISON, 
County Commissioner. 
Executed in the presence of 
R. G. FARIS, 
I. R. CROW, 
Witnesses. 
Attest: 
JOSEPR KAUFFMAN, 
Clerk of Board of County Commissioners. 
Endorsed: 6939 Contract of Clearwater Coun- 
ty and M. G. Nease. Filed Apr. 15, 1914. Joseph 
Kauffman, Clerk Co. Com. By F. N. Shreve, Deputy. 


“EXHIBIT 12.” 
Orofino, Idaho, February 24th, 1914. 
To the Honorable Board of County Commissioners of 
the County of Clearwater, State of Idaho: 
Gentlemen : 

In answer to your question as to whether your 
Honorable Board of County Commissioners of Clear- 
water County, Idaho, have authority to make and 
enter into a contract for cruising some three (3) 
Townships of Timber lands in said County for the 
purpose of furnishing the County Assessor of said 
County with sufficient information as to the class 
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and character of the timber and soil in said Town- 
ships to be used as a basis for the assessment of the 
timber lands of said County, for the purpose of taxa- 
tion. 

I beg to advise you that we have no express statute 
in the State of Idaho, authorizing such a contract; 
however, taking into consideration and construing 
all of our Statutes bearing upon the powers and 
duties of your Honorable Board in the furtherance 
of a just and equitable basis for the assessment of 
taxes and the equalization of the same; in my opinion 
the Board of County Commissioners would be justi- 
fiable and warranted in making and entering into 
such a contract having at all times the best interest of 
the taxpayers in view, first and last, and to that end I 
would suggest that your Honorable Board draft 
plans and specifications clearly setting forth the kind 
and character of the work to be performed and mak- 
ing all the necessary stipulations therein, tending to 
inform the bidder as to what you fully expect of him, 
so that he may be able to have a basis upon which to 
figure for his services or compensation, also requir- 
ing the successful bidder to execute a good and suf- 
ficient bond for the faithful performance of the con- 
tract, and also require the party bidding on such 
work to be thus awarded by contract to submit with 
their bid satisfactory evidence of their ability to 
make a satisfactory cruise, etc., and also to require 
from each bidder an affidavit to the effect that he is 
not in any way either directly or indirectly connected 
with or under the influence of any Timber Company, 
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or any other person or persons owning or controlling 
Timber lands in the County of Clearwater, State of 
Idaho. 

Therefore, it is my opinion that a contract made 
and entered into by you under the foregoing state- 
ments, and which is not made as against public 
policy, would be legal and would meet with the hearty 
indorsement of the taxpayers and good citizens of 
Clearwater County, Idaho. 

Most respectfully submitted this the day and year 
first above written. 

ALLEN A. HOLSCLAW, 
Prosecuting Attorney. 

Endorsed: 6495 Opinion of County Attorney in 
relation of Cruising Timber and entering into Con- 
tract. Filed February 24,1914. Joseph Kauffman, 
Clerk Co. Com. By F. N. Shreve, Deputy. 


“EXHIBIT 13.” 
AMERICAN SURETY COMPANY 
of New York. 

KNOW ALL MEN BY THESE PRESENTS; 
That M. G. Nease, of Portland, State of Oregon, 
(hereinafter called the Principal), as Principal, and 
the AMERICAN SURETY COMPANY OF NEW 
YORK, a corporation organized under the laws of 
the State of New York, (hereinafter called the Sure- 
ty), as Surety, are held and firmly bound unto 
CLEARWATER COUNTY of the State of Idaho 
(hereinafter called the Obligee) in the sum of TEN 
THOUSAND ($10,000.00) for the payment where- 
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of to the said Obligee, the Principal binds itself, its 
successors and assigns, jointly and severally, firmly 
by these presents. 

WHEREAS, said Principal has entered into a cer- 
tain contract in writing, bearing date of April 15, 
1914, with the said Obligee to make a careful, com- 
plete and thorough cruise and estimate of all the tim- 
ber on the patented lands situated in Clearwater 
County, Idaho; and to make a report upon all lands 
cruised, in accordance with the provisions and condi- 
tions of said contract, a copy of which is hereto at- 
tached, and is hereby referred to and made a part 
hereof. 

NOW, THEREFORE, the condition of this obli- 
gation is such, that if the Principal shall indemnify 
the Obligee against any loss or damage directly aris- 
ing by reason of the failure of the Principal to faith- 
fully perform said contract then this obligation shall 
be void; otherwise to remain in full force and effect. 

PROVIDED, however, and upon the EXPRESS 
CONDITIONS, the performance of each of which 
shall be a condition precedent to any right of re- 
covery hereon; 

First: That no claim, suit or action by reason of 
any default shall be brought against the Principal or 
Surety after the Ist day of October, 1915, nor shall 
recovery be had for damages accruing after that 
date; that service of writ or process commencing any 
such suit or action shall be made on or before such 
date; that the Principal shall be made a party to any 
such suit or action, and be served with process com- 
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mencing the same if the Principal can with reason- 
able diligence be found; that no judgment shall be 
rendered against the Surety in excess of the penalty 
of this instrument. 

Second: That no right of action shall accrue upon 
or by reason hereof, to or for the use or benefit of 
any one other than the Obligee herein named; and 
that the obligation of the Surety is, and shall be con- 
strued strictly as, one of suretyship only, shall be 
executed by the Principal before delivery, and shall 
not, nor shall any interest therein or right of action 
thereon, be assigned without the prior consent, in 
writing, of the Surety. 

SIGNED AND SEALED this 15th day of April, 


PD ON. M. G. NEASE. 
AMERICAN SURETY COMPANY OF NEW 
YORK. By EDWARD L. GAFFNEY, 
(Seal) Resident Vice-President. 
W. A. KING, 
Resident Ass’t Secretary. 
Countersigned: 
J. W. BLAKE, 


Agent American Surety Company, 
Orofino, Idaho. 
Attest: 

W. A. KING, 

Resident Ass’t Secretary. 

Endorsed: Examined and approved this 6th day 
of June, 1914, Frank Zelenka, Chairman. Filed 
May 18, 1914, Joseph Kauffman, Clerk Co. Com. By 
F’. N. Shreve, Deputy. 
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“EXHIBIT 14.” 
In the District Court of the Second Judicial District 
of the State of Idaho, in and for 
Clearwater County. 


JOHN LEWIS, Plaintiff, 
VS. 
FRANK ZELENKA, ET AL., Defendants. 
DISMISSAL OF ACTION. 


The plaintiff having on October 18th, 1914, filed a 
dismissal of the action, stating therein, ‘“Now comes 
James E. Rabb, Attorney for John Lewis, plaintiff, 
and hereby dismisses said appeal and requests that 
judgment of dismissal be entered accordingly,” and 
there being no counter-claim or off-set or affirmative 
relief sought by the defendants, or any of them, and 
entry thereof having been made in the Register of 
Actions, it is therefore, hereby considered, ordered, 
adjudged and decreed that the said action be, and it 
hereby is, dismissed, and that defendants recover 
their costs in the action, to be taxed in the sum of 
oe, ore ee... dollars. 

Done under my hand and official seal this 14th day 
of October, 1914. 

JOSEPH KAUFFMAN, 
Clerk of District Court. 
(Affix Official Seal of Clerk of District Court.) 
(Seal. ) 
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SAI BIT 15.” 

Before the Board of Commissioners of Clearwater 
County, Idaho. 

In the matter of the Acceptance April 15, 1914, by 
the Board of Commissioners of Clearwater County 
of the Proposal of M. G. Nease to the said Board, 
dated April 15, 1914. 

NOTICE OF APPEAL. 

To Joseph Kauffman, Clerk of the Board of Commis- 
sioners of Clearwater County, State of Idaho, and 
to said M. G. Nease and to Allen A. Holsclaw, 
County Attorney for Clearwater County, Idaho; 
and to whom it may concern: 

You and each of you take notice that the under- 
signed, John Lewis, a taxpayer of Clearwater Coun- 
ty, State of Idaho, at this time and for several years 
last past upon 480 acres of land, and upon town lots 
in Orofino, Idaho, deeming the order hereinafter 
mentioned of the Board of Commissioners of Clear- 
water County, illegal and prejudicial to the public 
interests hereby appeals to the Honorable Judge of 
the District Court of the Second Judicial District of 
the State of Idaho, (said Judge now being the Hon- 
orable Edgar C. Steele, of Moscow, Idaho,) from an 
order made by the said Board on the 15th day of 
April, 1914, in the matter of the Acceptance April 
15, 1914, by the Board of Commissioners of Clear- 
water County of the Proposal of M. G. Nease, dated 
April 15, 1914, the concluding portion of said order 
following the recitals and findings being in the words 
following, to-wit: 
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“Therefore, after full and due consideration 
of the matter and being fully advised in the 
premises, it is concluded and decided by the 
Board that it is absolutely necessary for the 
orderly and prudent management of the affairs 
of the County to have the timbered lands in the 
County cruised and to have records and reports 
of such cruising made and filed with the County 
Assessor for use by him in making up his assess- 
ment and also for the use by the Board of Equal- 
ization and that it is impossible for the assessor 
of this county to make an assessment or valua- 
tion of the timber lands of this county within 
many millions of dollars of their true cash value 
unless a full and careful cruise of such timbered 
lands be made and proper data furnished there- 
for, and that it is to the best interest of the tax- 
payers of the County that the cruise be made 
and the proposal of Mr. Nease be accepted and it 
is accepted and so ordered.” 

The said order being the order by virtue of which 
the said Board entered into a contract with said 
Nease for and on behalf of Clearwater County, dated 
April 15, 1914. 

This appeal is taken both on questions of law and 
fact, and the same is taken from the said order and 
from the whole thereof. 

Dated this 5th day of May, 1914. 

JOHN LEWIS, 
Appellant, 
Postoffice address: Dent, Idaho. 
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JAMES E. BABB, 
Attorney for John Lewis, 
Postoffice address: Rooms 8 and 9 Lewiston 
National Bank Building, Lewiston, Idaho. 
BEFORE THE BOARD OF COMMISSIONERS OF 
CLEARWATER COUNTY, IDAHO. 

In the Matter of the Acceptance April 15, 1914, by 
the Board of Commissioners of Clearwater County, 
of the Proposal of M. G. Nease to the said Board 
dated April 15, 1914. 

NOTICE OF APPEAL. 
Served on me and filed this..... day of May, 1914. 
Clerk of the Board of Commissioners 
of Clearwater County, Idaho. 
BEFORE THE BOARD OF COMMISSIONERS OF 
CLEARWATER COUNTY, IDAHO. 

In the Matter of the Acceptance April 15, 1914, by 
the Board of Commissioners cf Clearwater County, 
of the Proposal of M. G. Nease to the said Board 
dated April 15, 1914. 

AFFIDAVIT OF SERVICE OF NOTICE OF 

APPEAL. 

Filed May 5th, 1914. 

JOSEPH KAUFFMAN, 
Clerk of Board of Commissioners 
of Clearwater County, Idaho. 
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“EXHIBIT 16.” 
CRUISERS’ INSTRUCTIONS AND AGREE- 


MENT. 
Dear Sir: 


In employing you as a timber estimator and land 
classifier in the State of Idaho, it is with the distinct 
understanding and agreement on your part that you 
will carry out absolutely all the instructions and 
agreements set forth in this instrument: 

I am not going to suggest the amount of ground 
you shall cover in a day, but as a matter of course 
will expect a full and honest day’s work every day, 
but in any case, do not want you to sacrifice in any 
degree the completeness or accuracy of your work, 
so you will distinctly understand that the amount of 
ground you cover is not the first consideration, but, 
on the contrary, the accuracy of your work and full- 
ness of your reports are first to be considered. 

NO EXCUSES FOR INACCURACY will be ac- 
cepted, as you are the sole judge of the amount of 
ground to be covered each day. 

All estimates will be based on the SCRIBNER 
rule, as this rule has been adopted as the legal or 
statute rule by the State of Idaho. 

In making your estimate of SAW TIMBER you 
will include all standing SOUND TIMBER of a 
stump diameter of twelve (12”) inches and upwards 
and you will include in your estimate the contents 
of such trees to an eight (8") inch top. 

ALL RED FIR AND TAMARACK which in your 
judgment should not be classified as saw timber will 
be classified as TIES and you will in your estimate 
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show the number of TIES on each 40-acre tract. A 
TIE of standard dimensions is seven (7°) inches by 
nine (9°) inches, eight (8) feet long. 

In estimating CEDAR POLES you will include all 
CEDAR trees of a Top diameter of not less than six 
(6") inches twenty-five (25') feet above the stump, 
excepting such Cedar as shall be included in your 
estimate as saw timber. Your estimate of CEDAR 
POLKS shall be given in LINEAL FEET. 

You will make the necessary allowance for break- 
age and for defective timber. 

You are to include in your report a description of 
the character of the various kinds of saw timber, 
giving the average stump diameter, the average 
number of 16 logs per tree, the percentage of surface 
clear timber, also describe logging conditions, which 
shall include an estimate of the cost of logging ac- 
cording to your best judgment. Show distance to 
outlet, such as rail or stream, also include in your re- 
port all damage by fire, wind, insects, or otherwise, 
and your idea as to the probability of fire. 

In going over your ground you will make a topo- 
graphic sketch showing all openings, clearings, burns, 
marshes, lakes, etc., farms, slashings, etc., and the 
approximate NUMBER OF ACRES OF EACH ON 
EACH 40 ACRES OF LAND; also show all rivers, 
creeks, trails, waterfalls, valuable stones, clay, coal, 
or other mineral outcroppings and all other topo- 
graphic features usually observed by timber cruisers. 

You will make a map describing SURFACE and 
SOIL on each Governmental sub-division, this map 


112. Dexter Horton Trust & Savings Bank vs. 


to show the approximate number of acres of the dif- 
ferent surface and soil conditions on EACH GOV- 
ERNMENTAL SUB-DIVISION, OR 40. The SUR- 
FACE will be described as follows: A—Level or 
comparatively Level Ground; B—Rolling Land, 
which can be plowed; C—Hilly or Heavy Rolling; 
D—Steep ; E—-Badly Broken, Precipitous. The SOIL 
will be described as follows: No. 1 Black Loam; No. 
2 Brown Loam; No. 3 Either Black or Brown Loam, 
of the gravelly nature, or mixed with Gravel. No. 4 
“all classes of soil in which you will find Nigger Heads, 
Boulders and scattered Rock Ledges; No. 5 consisting 
of Waste or worthless land, such as Rock Ledges, 
etc. 

In making your topographic and soil sketches show 
all features in the same manner as designated on the 
attached field blanks. 

Take elevations by means of Aneroid Barometer 
on all land examined as follows: You will take the 
elevations at each section corner, then in going 
through each 40-acre sub-division you will take the 
elevation on each 40 line, whether there is any change 
in elevation or not, and then you will take further 
elevations at the top of all ridges and at the banks 
of all creeks and streams and at the bottom of all 
ravines. Further than this other elevations should 
be taken at intervals not to exceed 100 feet in eleva- 
tion. SHOW EXACT LOCATION AT WHICH 
ELEVATION IS TAKEN BY MARKING YOUR 
PLAT WITH A SMALL CIRCLE, AS INDICATED 
ON THE ATTACHED PLAT. 
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You will keep a CAMP RECORD of your aneroid 
readings as follows: There is herewith furnished 
you a blank for aneroid camp readings. These read- 
ings are to be taken daily, in the morning and again 
in the evening to enable you to check your field work 
should there be any atmospheric change requiring 
same. 

You will also include in your aneroid camp record 
as above set out the further information showing lo- 
cation of camp. 

In making up your topographic sketch showing all 
ridges, ravines, bluffs, as you will find them on the 
land designated on your topographic map all wagon 
roads and describe them by the key of A, B, and C; 
A indicating first-class wagon road passable at all 
times of the year for all classes of vehicles; B indi- 
cating what would be generally considered a fairly 
good country road passable at all times of the year for 
horse-drawn vehicles; C indicating unimproved and 
private roads leading to individual farms. In de- 
scribing all trails which you may find report as to 
their general condition and whether suitable for horse 
and pack trails. 

It is absolutely necessary, as stated above, that vou 
should show the approximate number of acres in- 
cluded in the various topographical features in each 
Governmental sub-division or 40. 

As previously stated, you will include in your esti- 
mate all SOUND TIMBER, making the necessary al- 
lowance for breakage and defect. 

It is further understood and agreed that all of 
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your work shall be subject to a check by some person 
designated by the County Commissioners of the coun- 
ties in Idaho, in which you work, and in case of a dis- 
pute as to the accuracy on your cruise it is further 
agreed that you are to abide by the decision of an 
arbitrator to be selected by the County Commission- 
ers of the Counties in Idaho, in which you work, and 
me; said Arbitrator to recruise such lands as may be 
in dispute, and in case your estimate shall be found 
to be more than 15 per cent above or below the esti- 
mate of above mentioned arbitrator, then it is under- 
stood and agreed that you are to bear the expense of 
such arbitration; and it is further agreed that I 
may pay the expense incurred in such arbitration and 
deduct same from any sums of money due you. 

You will LOCATE THE SECTION CORNERS 
AND QUARTER CORNERS, and describe on your 
report the. witness trees found at each corner, as for 
instance, if a witness tree should be a Fir tree 26° 
in diameter you will mark the corner, or quarter cor- 
ner, of your plat F-26, F meaning Fir, and 26 mean- 
ing inches, and in the same manner indicate on the 
field blanks any other varieties of trees and their size 
that are found as witness trees. On one witness 
tree at each corner located you will CUT IN WITH 
YOUR AXE the letter ““N” large enough to be easily 
found. 

IN WRITING UP YOUR REPORTS IT IS AB- 
SOLUTELY NECESSARY THAT THEY BE 
FULL AND COMPLETE, NEAT AND PERFECT- 
LY PLAIN, AND THAT THE BOUNDARIES OF 
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ALL TOPOGRAPHIC FEATURES BE PLAINLY 
TRACED. NO INCOMPLETE REPORTS WILL 
BE ACCEPTED. 

YOU WILL CARRY THIS LETTER WITH YOU 
INTO THE TIMBER AND REFER TO IT AS 
OFTEN AS NECESSARY SO THAT THERE 
WILL BE NO EXCUSE FOR YOUR FAILURE 
TO DO ANYTHING REQUIRED OF YOU. 

The attached field blank in itself is also to be re- 
ferred to and is to be considered as a reference for 
you in doing your work. 

I EXPECT THE WORK TO BE DONE IN IDA- 
HO UNDER THE TERMS OF MY CONTRACT 
IN THE VARIOUS COUNTIES TO BE AS NEAR 
CORRECT AS HONEST EFFORT, SKILL AND 
ABILITY CAN POSSIBLY MAKE IT. 

You will be required to make an affidavit certify- 
ing to the correctness of all reports turned in by 
you. 

Your acceptance of employment in Idaho is to be 
considered as absolute agreement on your part to 
abide by all the terms and instructions contained in 
this instrument. 

Yours truly, 

I hereby acknowledge receipt of your Iséter dated 
Sept. 1, 1914, of which the above is a duplicate. 

I hereby agree to all the terms and conditions set 
forth therein. 
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State of Idaho, 
County of Clearwater. 

Joseph Kauffman, being first duly sworn, deposes 
and says that he is the ex-Officio County Auditor of 
said Clearwater County, State of Idaho, and that the 
foregoing is a full, true and complete statement of 
the financial condition of said County for the fiscal 
year beginning on the second Monday of April, A. D. 
1914, and ending on the second Monday of April, 
A. D. 1915. 

JOSEPH KAUFFMAN, 
Ex-Officio Auditor in and for 
Clearwater County, Idaho. 

Subscribed to in my presence by the said Joseph 
Kauffman, and by him sworn to before me this 10th 
day of May, A. D. 1915. 

(Seal) WILLIAM J. TODD, 

Probate Judge. 
SUPPLEMENT. 
A Brief Synopsis of the Tax Laws of Idaho. 

1. All property within the jurisdiction of this 
state, not expressly exempted, is subject to taxation. 

2. All taxes levied on personal property shall be 
a lien upon the real property of the owner. 

3. The following property is exempted from tax- 
ation, provided exemptions do not exceed $1000: 

(a) Property belonging to the United States, 
this state, county, or municipal corporations, 
school districts, religious, fraternal or charitable 
societies, fatherless children under the age of 18 
years, honorably discharged soldiers or sailors, 
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widows, provided such property owners are resi- 
dents of this state. 

(b) Growing crops, orchard trees, private li- 
braries, ($400) Physicians’ scientific instru- 
ments, tools, of mechanics, farming implements 
($400), household goods, hospitals, co-operative 
telephone lines, and public libraries. 

4. The board of county commissioners shall meet 
as a Board of Equalization on the fourth Monday of 
June of each year. 

5. The State Board of Equalization shall report 
any changes in assessments on or before the first 
Monday of September. 

6. The Board of County Commissioners shall 
make the annual levy of taxes for the coming year on 
the second Monday of September. 

7. Taxes may be paid in two installments. If 
paid in one payment such payment must be made on 
or before the first Monday of January. If made in 
two payments, one-half is payable before the first 
Monday in January and the second half before the 
first Monday in July. 

8. All State taxes shall be paid to the state in full 
before the second Monday in July whether collected 
or not. 

9. The tax collector, on or before the second Mon- 
day in January of each year shall make out delin- 
quency certificates for all property on which one-half 
the original amount of taxes has not been paid. The 
Tax Collector also shall make out on or before the 
second Monday in July delinquent certificates to be 
dated as of the second of January, for all property on 
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which the remaining one-half of such taxes with pen- 
alty added, has not been paid. 

10. On or before the fourth Monday of January 
in the year in which delinquency certificates are is- 
sued, and within two years from the date of such 
certificates, the county auditor shall sell any such 
delinquency certificates to any person who may apply 
to him for the purchase thereof. 

11. No tax certificates of any year may be sold 
unless all delinquency certificates on this property 
for prior years have been sold. 

12. Property described in any delinquency certi- 
ficate may be redeemed from tax sale by the owner 
thereof, or any party in interest, within two years 
from the date of such delinquency certificate by pay- 
ing the amount of all delinquent taxes and penalties, 
together with interest. 

18. If redemption of property from tax sale is 
not made within two years from the date of certi- 
ficate the owner of such certificate must, not less than 
30 days nor more than 90 days after the expiration 
of time of redemption, commence action to foreclose 
the tax lien. 

14. If the owner of any delinquency certificate 
fails to commence action for foreclosure of tax lien 
in the legal time, such delinquency certificate shall 
be void. 

15. Upon the purchase of any property by the 
county on foreclosure of tax lien, a sheriff’s certificate 
of sale shall be issued to the county, and, after expira- 
tion of the period of redemption, a sheriff’s deed 
shall be issued to the county and filed for record. 
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(Title of Court and Cause. ) 
AMENDMENT TO ANSWER. 

Comes now the above named defendants, and by 
leave of the Court first had and obtained, file this 
amendment to the answer on file in said cause, and 
allege: 


I. 

That immediately prior to the 24th day of Febru- 
ary, 1914, P. H. Blake resigned from the office of 
Probate Judge for Clearwater County, and was ap- 
pointed Assessor of Clearwater County; that these 
answering defendants are informed and believe, and 
upon such information and belief allege the fact to 
be true, that the said P. H. Blake and the Board of 
County Commissioners of Clearwater County and 
M. G. Nease fraudulently and collusively entered into 
an agreement among themselves that the said M. G. 
Nease was to be given a contract to cruise the timber 
in Clearwater County at a price greatly in excess of 
a fair and reasonable price for ordinary timber cruis- 
ing, and that the said parties agreed to award said 
contract to the said M. G. Nease without competi- 
tion. 


II. 

That immediately after an action had been insti- 
tuted in the name of John H. Lewis against the said 
Board of County Commissioners of Clearwater Coun- 
ty, to restrain the carrying out of the said contract 
with the said M. G. Nease, the said P. H. Blake, as 
Assessor of Clearwater County, the said Board of 
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County Commissioners and the said M. G. Nease 
fraudulently, and with the design to prohibit compe- 
tition, and with an intent to let a-contract to the said 
M. G. Nease for cruising timber at a higher price 
than was fair or reasonable, permitted the said M. G. 
Nease to cancel his contract of February 24, 1914, 
and enter into a new contract on the 15th day of 
April, 1914. 


III. 

That notwithstanding the fact that said contract 
entered into between the said M. G. Nease and the 
said Board of County Commissioners, provided that 
the said M. G. Nease should cruise only patented 
lands, these answering defendants are informed and 
believe, and upon information and belief allege the 
fact to be, that the said M. G. Nease and the said 
Board of County Commissioners and the said P. H. 
Blake, as Assessor, fraudulently permitted the said 
M. G. Nease to cruise a large amount of untaxable 
lands, viz., lands the title to which was then in the 
State of Idaho and in the United States Government. 


IV. 

And the said Board of County Commissioners, well 
knowing that the said M. G. Nease had filed bills for 
cruising a large amount of Government and State 
lands, and well knowing that the same was non-as- 
sessable, allowed claims presented by the said M. G. 
Nease against Clearwater County for the cruising 
of such non-assessable land, and issued purported 
warrants in payment thereof. 
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V. 

That the said Board of County Commissioners and 
the said M. G. Nease fraudulently, and with the in- 
tent to prevent the taxpayers and interested persons 
in Clearwater County from taking action to contest 
the validity of said contract for timber cruising, per- 
mitted the action of John H. Lewis against the Board 
of County Commissioners, et al., and the appeal ta- 
ken from the order of the Board of County Commis- 
sioners, wherein said County Commissioners entered 
into the contract with the said M. G. Nease for the 
cruising of timber under date of April 15, 1914, to 
remain on the docket in the District Court of said 
Clearwater County, for the purpose and with the in- 
tent to mislead taxpayers and interested persons in 
said Clearwater County; that the said Board of Coun- 
ty Commissioners and the said M. G. Nease and the 
said P. H. Blake well knew that said purported ac- 
tions were brought at the instance of a timber cor- 
poration owning timber lands in Clearwater County, 
and well knew that said actions would not be prose- 
cuted against the said County Commissioners and 
the said M. G. Nease, and well knew that the same 
would be dismissed whenever demand was made by 
the said defendant, M. G. Nease, and well knew that 
the plaintiff, John H. Lewis, had no control over said 
actions. 

VE 

That the said M. G. Nease, with the knowledge and 
consent of the Board of County Commissioners, and 
of the said P. H. Blake, hurriedly performed the 
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work under his said contract, and said work was in- 
accurate and of no value to Clearwater County for 
assessment purposes; that said County Commission- 
ers pretended to employ a man to check the work of 
the said M. G. Nease and his timber cruisers, and 
said checker knew, and had reason to know, that the 
work of the said M. G. Nease was incompetent, and 
of no value to Clearwater County; that all of the said 
information was known to the said Board of County 
Commissioners, and notwithstanding such informa- 
tion the said Board of County Commissioners know- 
ingly permitted the said M. G. Nease to file bills for 
purported cruising of timber lands in Clearwater 
County, and to allow the same, when said work was 
of no value; that the checker employed by said Board 
of County Commissioners never filed any record of 
his work; that said reports were delivered secretly 
and privately to the said Board of County Commis- 
sioners and to the said P. H. Blake, as assessor. 
FRED E. BUTLER, 
Attorney for Defendants. 
JOHN R. BECKER, 
Attorney for Defendants. 
Endorsed: Filed May 9, 1916. 
W. D. McReynolds, Clerk. 


(Title of Court and Cause.) 
AMENDMENT TO ANSWER. 
Come now the above named defendants, and pur- 
suant to stipulation in open court file the following 
amendment to their answer: 
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I. 

That no list of any bills or claims in favor of M. G. 
Nease, purporting to have been allowed by the Board 
of County Commissioners of said Clearwater County, 
and certified to as required by section 1943 of the 
Revised Codes of the State of Idaho, has ever been 
filed with this answering defendant, Oren D. Crock- 
ett, or with his predecessor in office; and the Board 
of County Commissioners has not furnished this ans- 
wering defendant, Oren D. Crockett, as Treasurer of 
said county, with any files or certified list of bills and 
accounts approved by said Board, giving the name 
of each person in whose favor the account or bill has 
been allowed, with the amount allowed him, and out 
of what fund the same is to be paid. 

Ee 

That the purported warrants referred to in plain- 
tiff’s bill do not specify the liability for which they 
were drawn and when they accrued, as provided in 
Section 1955 of the Revised Codes of the State of 
Idaho. FRED E. BUTLER, 

JOHN R. BECKER, 
Attorneys for Defendants. 

Endorsed: Filed May 12, 1916. 

W. D. McReynolds, Clerk. 


(Title of Court and Cause.) 
REPLY TO SEPARATE AND SPECIAL DE- 
FENSE AND COUNTERCLAIM. 
Comes now the plaintiff, Dexter Horton Trust and 
Savings Bank, a corporation, and replies to the 
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separate and special defense and counterclaim set 
forth in the answer of the defendant as follows: 


1 

Referring to the allegations of paragraph two of 
said separate defense and counterclaim, this plaintiff 
is without knowledge as to whether Ralph B. Hunt 
and R. L. Rankin, or either of them, at any time 
signed or filed with the board of county commission- 
ers of Clearwater county, Idaho, any proposal for 
doing any work for said county. 


II. 

Referring to the allegations of paragraph three of 
said separate defense and counterclaim, plaintiff de- 
nies that the contract made by said board of county 
commissioners with M. G. Nease on the 24th day of 
September, 1914, was made without further investi- 
gation by said board, and denies that the same was 
made in disregard of any of the rights of any of the 
taxpayers of said county. This plaintiff is without 
knowledge as to whether the assessor of Clearwater 
county did, on the 24th day of February, 1914, or at 
any time prior thereto, make any request or appli- 
cation in writing to the said board of county commis- 
sioners for a cruise or classification of any of the 
lands of said county. 


PLE 
Referring to the allegations contained in para- 
graph four of said separate defense and counter- 
claim, this plaintiff is without knowledge as to 
whether the suit therein referred to was instituted 
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at the instance or request of the Clearwater Timber 
Company, or any other timber companies or owners 
of timber in said county. 

IV. 

Referring to the allegations of paragraph nine 
of said separate defense and counterclaim, this de- 
fendant denies that no notice or call was made by 
the board of county commissioners for the submis- 
sion of proposals or bids in order that M. G. Nease 
might receive a preference and be given a contract 
without competition or without notice to the tax- 
payers of said county or upon terms more beneficial 
to the said Nease; and denies that specifications for 
said work were withheld for any such purpose or 
purposes. 

V. 

Referring to the allegations of paragraph ten of 
said separate defense and counterclaim, this plaintiff 
admits that the defendant, Clearwater County, did, 
on the 15th day of April, 1914, enter into a contract 
with M. G. Nease, of Portland, Oregon, and that a 
true copy of said contract is attached to the defen- 
dants’ answer and marked Exhibit 11. 


VI. 

This plaintiff denies that any of the parties to said 
contract had at any time any reason to believe that 
the same was illegal and denies that any of the 
parties to said contract did or performed any act at 
any time without notice and without competition or 
at all in order to prevent any of the people of said 
county or any of the taxpayers thereof from having 
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full and complete knowledge of the transactions of 
said board and of said contract, and plaintiff denies 
that said contract was in any respect illegal. 


AL 6E 

Referring to the allegations of paragraph twelve 
of said separate defense and counterclaim, this plain- 
tiff denies that the amount agreed by said contract 
to be paid to the said Nease for the work to be per- 
formed by him was exorbitant or unreasonable and 
denies that said board of county commossioners, or 
the said defendant county, could have procured said 
work to be performed in a competent manner by any 
person or persons whomsoever for any less sum than 
that specified in said contract to be paid to the said 
Nease, either by the adoption of uniform plans and 
specifications for said work or by the publishing of 
any notice or call for bids or in any other manner 
whatsoever. 


VAT. 

Referring to the allegations of paragraph thirteen 
of said separate defense and counterclaim, this plain- 
tiff denies that the said board of county commission- 
ers, or any of said commissioners of the defendant 
county, by virtue of any or all of the affidavits an- 
nexed to the order to show cause therein referred to, 
or in any manner whatsoever, were apprised or had 
reason to believe that the said Nease was exacting 
an exorbitant sum of money for the work he was to 
perform under his said contract, and denies that the 
said board of county commissioners, or any of said 
commissioners, of the defendant county, had reason 
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to believe or know that said Nease did not intend to 
give the county honest and thorough work in accord- 
ance with his said contract, and denies that the said 
board of county commissioners entered into said con- 
tract with the said Nease without complete and full 
investigation as to the merits, necessity and advisa- 
bility thereof, and denies that the bond therein refer- 
red to did not adequately protect the said county. 


IX. 

Referring to the allegations contained in para- 
graph fourteen of said separate defense and counter- 
claim, this plaintiff denies that the maintaining of 
the action therein referred to without any steps being 
taken therein or at all misled any of the taxpayers 
or inhabitants of the defendant Clearwater County, 
or caused any of them to believe that the plaintiff in 
said action intended to waive an active contest or any 
contest against the contract entered into by the said 
defendant county and the said M. G. Nease, and de- 
nies that said contract was in any respect unlawful. 


OK 

Referring to the allegations of paragraph fifteen 
of said separate defense and counterclaim, this plain- 
tiff denies that any of the taxpayers or citizens of 
the said county were in any manner deceived or led 
to believe that any timber company, or any other 
person or corporation whatsoever, through John 
Lewis, or otherwise, was in good faith attempting 
to set aside said contract by reason of the action of 
the said John Lewis in appealing from the order of 
said board of county commissioners referred to in 
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said paragraph and bearing date the 15th day of 
April, 1914, or at all. 

This plaintiff is without knowledge as to whether 
said appeal was pending contemporaneously with the 
injunction proceedings therein referred to, and de- 
nies that by reason of the pendency of said proceed- 
ings, or at all, any citizens or taxpayers of the said 
county desisted from instituting any proceedings. 


XI. 

Referring to the allegations of paragraph sixteen 
of said separate defense and counterclaim, this de- 
fendant denies that work under the said contract be- 
tween said defendant county and said Nease, bearing 
date the 15th day of April, 1914, was at any time 
suspended, but admits that work in the field was dis- 
continued from about the 15th day of June, 1914, 
until about the first day of August, 1914. 


XII. 

Referring to the allegations of paragraph seven- 
teen of said separate defense and counterclaim, this 
plaintiff denies that the said M. G. Nease failed in 
any manner to make a careful and complete and 
thorough cruise and estimate of the timber upon the 
patented lands in said Clearwater county, but alleges 
the fact to be that the said M. G. Nease fully per- 
formed said contract strictly in accordance with all 
the terms, conditions and agreements thereof. 


XIII. 
Referring to the allegations of paragraph eighteen 
of said separate defense and counterclaim, this plain- 
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tiff denies that the said M. G. Nease failed to comply 
with any of the requirements of his said contract in 
that his said reports did not contain full and correct 
topographical subdivision showing elevations of land 
above sea level, or in that the elevations shown on 
said report were not taken by means of aneroid baro- 
meters read at the points indicated on said sketches 
and plats, or in that said reports and plats do not 
correctly show the openings, burns, marshes, rivers, 
lakes, creeks, trails, roads, water falls, valuable 
stones, minerals, outcroppings and other topographi- 
eal features observed by his said cruise, or in that 
the said report furnished under the said contract did 
not correctly describe the different varieties of tim- 
ber as required by said contract, but alleges the fact 
to be that the said M. G. Nease fully complied in all 
of said respects with all of the terms of his said con- 
tract. 
XIV. 

Referring to the allegations of paragraph nineteen 
of said separate defense and counterclaim, this plain- 
tiff admits that the timber growing upon a portion 
of the lands covered by said contract is of many dif- 
ferent sizes and varieties, but denies that this is true 
in regard to all or most of said lands, and denies 
that there is no uniformity with the class of timber 
growing upon one legal subdivision of said lands as 
compared with another legal subdivision in the same 
locality; but admits that there is a lack of such uni- 
formity as between certain of said lands and certain 
other of said lands, but alleges that there is such 
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practical uniformity with respect to the timber upon 
a large portion of the lands covered by said contract; 
denies that it was necessary for the timber cruisers 
to make at least two runs through each forty-acre 
tract of timber land covered by said contract in order 
to carefully cruise and estimate the amount of tim- 
ber growing upon said lands and to furnish the other 
data agreed to be furnished by the said Nease under 
his said contract, but admits that it was necessary to 
make two runs through a portion of said lands, and 
denies that it is customary in making cruises and 
estimates of timber where a careful estimate is re- 
quired to make at least two runs through each forty- 
acre tract of land; denies that on account of the 
character of said timber land or of the underbrush 
growing thereon, or of the ridges and canyons there- 
on, or at all, it is practically impossible for a timber 
cruiser to carefully estimate more than 160 acres of 
said land per day, but alleges the fact to be that it 
was and is possible for a competent cruiser to 
thoroughly and carefully cruise the most of said 
lands at the rate of a much larger amount than 160 
acres per day; denies that the said M. G. Nease first 
or at any time required all of the timber cruisers 
working for him to make at least two runs through 
each forty-acre tract of land, and denies that any of 
his said cruisers made only one run through each 
forty-acre tract of land cruised by him; denies that 
any of said cruisers were, in August, 1914, or at any 
other time, instructed by the said Nease, or by any 
other persons, to make only one run through each 
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forty-acre tract of land; denies that any of said 
cruisers were ever at any time rushed, or required or 
persuaded to make advance in their work, or to hur- 
ry the completion of the work, and denies that a 
great majority of the cruisers working for said M. G. 
Nease actually reported having estimated 320 acres 
of land per day, and denies that any of the work per- 
formed or furnished by any of said cruisers was in- 
accurate or uncertain or indefinite or of no value to 
the said defendant county. This plaintiff is without 
knowledge as to whether any of said cruisers at any 
time reported as having estimated and cruised 320 
acres of land per day, but alleges the fact to be that 
all of the work performed by each and every of said 
cruisers was done and performed in all respects as 
required by the said contract between the said de- 
fendant county and said Nease; this plaintiff is with- 
out knowledge as to whether any of the maps or 
plats furnished by the said Nease to defendant Clear- 
water county, indicated that a two-run cruise had 
been made upon and over all of the land for which 
the said M. G. Nease was charged and paid and de- 
nies that any of said maps or plats indicated any- 
thing that is false or untrue. 


XV. 

Referring to the allegations of paragraph twenty 
of said separate defense and counterclaim, plaintiff 
denies that in making up any of the copies for the 
defendant county of any of the estimates, reports or 
topographical sketches of any of said cruisers was 
arbitrarily altered or modified or any fictitious data 
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inserted and used; but alleges the fact to be that all 
of such copies were correct. 


XVI. 

Referring to the allegations of paragraph twenty- 
one of said separate defense and counterclaim, this 
plaintiff denies that during the cruises of the land 
covered by said contract during the months of Au- 
gust, September and October, 1914, or at any other 
time, any of the cruisers or employes of the said 
Nease ignored or violated the instructions therein re- 
ferred to, and denies that the said Nease knew that 
any of his said instructions were being violated by 
any person whomsoever, and denies that any such 
violations were consented to, acquiesced in, or en- 
couraged by the said Nease or his foreman, for the 
purpose of facilitating the said work of completing 
the said contract, or at all. 


XVII. 

Referring to the allegations contained in para- 
graph twenty-three of said separate defense and 
counterclaim, plaintiff denies that at the time of 
entering into said contract the county assessor of 
Clearwater county was exclusively invested by the 
laws of Idaho with all the powers and duties incident 
to the valuation of lands for purposes of taxation, 
and denies that said valuation and assessment were 
no part of the duties of the county commissioners of 
said county, and denies that under the laws of Idaho 
the board of county commissioners of said county 
had no powers or duties with reference to the assess- 
ment and taxation of property other than to equalize 
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the taxation thereof as fixed by the county assess- 


ors. 
XVIII. 


Referring to the allegations of paragraph twenty- 
four of said separate defense and counterclaim, 
plaintiff denies that the board of county commission- 
ers of Clearwater county, or any of them, or the said 
M. G. Nease, at any time, knew that the said con- 
tract, bearing date the 15th day of April, 1914, was 
prohibited by the provisions of the statutes or consti- 
tution of the State of Idaho, or knew that the indebt- 
edness attempted to be created by the said contract 
would exceed the income and revenue from all sources 
provided for Clearwater county for said year, and 
denies that the said contract was prohibited by any 
of the provisions of the statutes or constitution of 
the State of Idaho, and denies that the indebtedness 
created by said contract exceeded the income and 
revenue from all sources provided for Clearwater 
county for the year, and denies that said contract was 
prohibited by the provisions of Section Three of Ar- 
ticle Eight, of the Constitution of the State of Idaho, 
or by any other law or section of said constitution ; 
denies that said alleged contract was one entire and 
complete contract. This plaintiff is without know- 
ledge as to whether the ordinary necessary expenses 
of the defendant county for the fiscal year 1914 or 
for the calendar year 1914 exceeded the income and 
revenue provided by said county for said year. 


XIX. 
Referring to the allegations of paragraph twenty- 
six of said separate defense and counterclaim, this 
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plaintiff denies any knowledge as to the financial 
statement therein referred to and marked Exhibit 
17, and denies any knowledge as to the amount of the 
levy made by the board of county commissioners of 
the defendant county for the fiscal year ending April 
10, 1915, and denies any knowledge as to the greatest 
amount that could have been produced under the said 
levy; denies any knowledge as to the amount of the 
revenue derived from said county for said fiscal year 
from all sources and as to the amount of aggregate 
current and necessary expense of said county for 
said fiscal year. 
XX. 

Referring to the allegations of paragraph twenty- 
eight of said separate defense and counterclaim, this 
plaintiff denies any knowledge as to whether any 
hearing was ever had upen the order to show cause 
therein referred to, and denies that the public gener- 
ally, or any of the taxpayers of said defendant coun- 
ty, were of the opinion that the suit therein referred 
to would be pressed for the protection of any of the 
taxpayers of said county and that the same would 
be vigorously contested. 


XXI. 

Referring to the allegations of paragraph twenty- 
nine of said separate defense and counterclaim, this 
plaintiff denies any knowledge as to whether there 
was ever at any time any understanding between the 
Clearwater Timber Company, or any other owner of 
large timber interests, or other persons, that the suit 
therein referred to should not be further prosecuted, 
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and denies any knowledge as to whether the said 
M. G. Nease was ever at any time furnished with a 
copy of any of the timber estimates or the cruises 
of the Clearwater Timber Company, or the cruise of 
any other company or persons whomsoever, and de- 
nies that on the assurance that the said suit would 
not be prosecuted and would be dismissed or at all 
the said M. G. Nease crowded or hurried the timber 
cruisers under his employment, and denies that he 
ever at any time insisted that any of said cruisers 
average at least 820 acres of land cruised per day, 
and denies that the said Nease ever at any time in- 
structed any of said cruisers to include in their esti- 
mate lands which they knew to be unpatented and 
not taxable, knowing that the same was in violation 
of any of the terms of said contract, or at all. 


DOS idle 

Referring to the allegations contained in para- 
graph thirty of said separate defense and counter- 
claim, this plaintiff denies that any of the lands for 
the cruises of which the said M. G. Nease presented 
his claim to the board of county commissioners of 
Clearwater county were lands on which no timber 
was standing or growing, and denies that any of said 
lands were untimbered, and denies any knowledge 
as to whether any of said lands were unpatented or 
not subject to taxation, and alleges the fact to be 
that if any of the lands so cruised by the said M. G. 
Nease were unpatented lands or then untaxable, that 
the same were cruised by the said Nease at the special 
instance and request of the defendant county and for 
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the reason that all of the same were then considered 
by the said defendant county to be lands which were 
about to pass to private ownership and become tax- 
able under the laws of the State of Idaho. Denies 
that any of the work done by the said Nease under 
his said contract and for which warrants were is- 
sued to him by the defendant county in payment was 
unauthorized or in violation of any of the terms of his 
said contract with the said defendant county, but 
alleges the fact to be that all of said work was done 
at the instance and request of said defendant county 
and in conformity to said contract. 


XXIII. 

Referring to the allegations contained in para- 
graph thirty-one of said separate defense and coun- 
terclaim, this plaintiff denies that any of the persons 
who were county commissioners at the time of said 
contract was entered into, save and except Frank 
Zelenka, was defeated at a general county election, 
and alleges the fact to be that none of the then county 
commissioners, save and except said Zelenka, was a 
candidate for any county office, at the election refer- 
red to in said paragraph, and denies that the then 
county commissioners, or the said Nease, in antici- 
pation that any of said commissioners would not be 
re-elected, or at all, made haste to return to the de- 
fendant county books purporting to show estimates, 
topographical maps in compliance with the said con- 
tract, and denies that purported warrants were is- 
sued and registered in payment therefor without 
careful or any checking by the then board of county 
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commissioners of the defendant county to ascertain 
whether or not the work had been performed pur- 
suant to the terms of said contract, or whether the 
county was issuing warrants in payment for cruis- 
ing and estimating a large quantity of nontaxable 
nonassessable or untimbered land; but this plaintiff 
alleges the truth in that regard to be that the defen- 
dant county, during all the time while the said Nease 
was engaged in the performance of his said contract, 
had and kept in its employ one John F. Gorman to 
check and inspect as it progressed the work done by 
the said Nease and his cruisers, and that the said 
John F.. Gorman, for and on behalf of the defendant 
county, did, during all of said times, check and in- 
spect said work and all thereof, and that a careful 
examination was made by the defendant county and 
its then board of county commissioners of the work of 
the said Nease under his said contract, and of the 
claim made by the said Nease thereunder before the 
issuance of any warrants therefor to the said Nease, 
and that, before any of the warrants now owned by 
this plaintiff and described and mentioned in its bill 
of complaint herein were issued to the said Nease, a 
claim, for and on account of which the same were so 
issued, was duly and regularly made to and filed with 
the then board of county commissioners of the defen- 
dant county, duly and regularly examined by the 
said board and allowed, and warrants ordered by 
said board to be executed therefor. 

WHEREFORE, this plaintiff prays as in its bill 
of complaint it has already prayed, and that the re- 
lief prayed for by the defendants in their said ans- 
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wer be denied, and that each and every of the war- 
rants now owned by this plaintiff, and more fully 
described in its bill of complaint, be adjudged and 
decreed to be a valid and subsisting warrant of the 
said Clearwater county according to the amount and 
according to the tenor thereof, and that this plaintiff 
be adjudged and decreed to have a valid and sub- 
sisting claim against the defendant Clearwater coun- 
ty for the aggregate amount with interest for which 
said warrants were issued. 
GEORGE W. TANNAHILL, 
PETERS & POWELL, 
JOHN H. POWELL, 
Attorneys for plaintiff. 
(Duly verified.) 
Endorsed: Filed April 20, 1916. 
W. D. McReynolds, Clerk. 
By M. W. Griffith, Deputy. 


(Title of Court and Cause.) 
AMENDMENT AND SUPPLEMENT TO PLAIN- 
TIFF’S REPLY. 

Comes now the plaintiff, and by leave of court, 
first had and obtained, files this Amendment and 
Supplement to its Reply herein. 


I. 

Referring to Paragraph 25 of the affirmative mat- 
ter of the defendant’s answer, this plaintiff denies 
that any of the indebtedness referred to in said para- 
graph was not for an ordinary and necessary ex- 
pense incurred by the defendant county, under the 
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general laws of the State of Idaho, and alleges the 
fact to be, that all of the indebtedness for which each 
of the warrants mentioned in the plaintiff’s bill of 
complaint, was drawn and issued, was such a neces- 
sary and ordinary expense. 

II. 

Referring to Paragraph I of the defendants’ 
amendment to their answer, this plaintiff denies that 
P. H. Blake and the Board of County Commissioners 
of the defendant county, and M. G. Nease, or any of 
them, fraudulently or collusively, or at all entered 
into any agreement that the said Nease was to be 
given a contract to cruise any of the timber in Clear- 
water County, at a price in excess of a fair and rea- 
sonable price therefor, and denies that the said 
parties, or any of them, agreed to award said con- 
tract to the said Nease without competition. 

III. 

Referring to Paragraph II of the defendants’ 
amendment to their answer, plaintiff denies that M. 
G. Nease, P. H. Blake, the Board of County Commis- 
sioners, or any of them, ever at any time, with the 
design to prohibit competition, or fraudulently, or 
with an intent to let any contract to the said Nease 
for cruising timber at a higher price than was fair 
or reasonable, permitted the said M. G. Nease to 
eancel his contract bearing date the 24th day of Feb- 
ruary, 1914, or to enter into a new contract on the 
15th day of April, 1914, or at all. 

IV. 
Referring to Paragraph III of the defendants’ 
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amendment to their answer, plaintiff denies that the 
said M. G. Nease, and the said Board of County Com- 
missioners, and the said P. H. Blake, fraudulently 
permitted the said M. G. Nease to cruise any un- 
taxable lands, the title to which was then in the State 
of Idaho or in the United States Government. 


ve 

Referring to Paragraph V of the defendants’ 
amendment to their said answer, plaintiff denies that 
the Board of County Commissioners of defendant 
county, and the said M. G. Nease, or any of them, 
with intent to prevent any of the taxpayers of inter- 
ested persons in Clearwater County, from taking ac- 
tion to contest the validity of the contract for timber 
cruising therein referred to, or at all, permitted the 
action of John H. Lewis, against the said Board 
therein referred to, or the appeal therein referred to, 
to remain on the docket in the District Court of said 
Clearwater County, for the purpose and with the in- 
tent to mislead any of the taxpayers or interested 
persons in said Clearwater County, or at all; and 
denies that the said Board and the said Nease and 
P. H. Blake, or any of them, knew that either of said 
purported actions were brought at the instance of a 
timber corporation, owning timber lands in Clear- 
water County, or knew that either of said actions 
would not be prosecuted or knew that either of the 
same would be dismissed whenever a demand was 
made by the said M. G. Nease, or knew that the plain- 
tiff in said actions, John H. Lewis, had no control 
over either of the same. 
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we 

Referring to the allegations of Paragraph VI of 
the amendment of defendants to their said answer, 
plaintiff denies that the said M. G. Nease, with the 
knowledge and consent of the Board of County Com- 
missioners of the defendant county, and of the said 
P. H. Blake, or of any of them, or at all, hurriedly 
performed the work under his said contract, and de- 
nies that any of said work was inaccurate and of no 
value to Clearwater County for assessment purposes, 
and denies that the checker employed by the said 
County Commissioners, or any of said Board of 
County Commissioners, knew, or had reason to know 
that any of the work of the said M. G. Nease was in- 
competent or of no value to Clearwater County; and 
denies that said checker never filed any record of his 
work, and denies that the reports of said checker 
were delivered either secretly or privately to the said 
Board of County Commissioners, or to the said P. H. 
Blake or to any of them. 

WHEREFORE, the plaintiff prays as in its Bill 
ard Reply it has already prayed. 

GEORGE W. TANNAHILL, 
Attorney for Plaintiff. 
PETERS & POWELL, 
Attorneys for Plaintiff. 
Service accepted May 10, 1916. 
FRED E. BUTLER and 
JOHN R. BECKER. 
Endorsed: Filed May 10, 1916. 
W. D. McReynolds, Clerk. 
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(Title of Court and Cause.) 
DECISION. 
Metrich, District Judge: 

The plaintiff holds by assignment warrants of the 
defendant county in the principal sum of $44,072.69, 
which were issued in 1914 to one M. G. Nease in final 
payment of a contract dated April 15, 1914, for the 
cruising of its timber lands for taxation purposes. 
Altogether Nease cruised 508,997 acres, at the con- 
tract price of twelve and one-half cents per acre. The 
first warrants issued were paid in due course, and all 
those now outstanding are here involved. The coun- 
ty treasurer, questioning their validity, declined pay- 
ment, and threatened to divert to the discharge of 
later warrants all the funds in his hands, whereupon 
the plaintiff brought this suit for an injunction to 
restrain him from carrying out his purpose, and re- 
quiring him to recognize and pay all warrants in the 
order of their issuance. Several defenses are inter- 
posed. It is charged, (1) that the contract was the 
result of a collusive and corrupt agreement between 
Nease and the County Commissioners; (2) that the 
claims upon which the warrants were issued were, 
pursuant to such fraudulent and collusive under- 
standing, wrongfully allowed; (8) that the contract 
was improvidently entered into by the board, and the 
price agreed to be paid was excessive; (4) that the 
contract was never substantially performed by 
Nease; (5) that in part the warrants cover claims 
for the cruising of lands which were not within the 
terms of the contract; (6) that under the laws of 
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the State of Idaho the subject matter of the contract 
is not within the jurisdiction of the board of county 
commissioners; (7) that the action of the board in 
letting the contract is violative of Section 8 of Ar- 
ticle 8 of the Constitution of the State, in that the 
expense is greatly in excess of the revenues provided 
in the year for which it was incurred, and it was 
not authorized by a vote of the electors of the county, 
and was not an ordinary and necessary expense; (8) 
that upon their face the warrants are so defective 
in form that the treasurer is not bound to recognize 
them; and (9), that the treasurer is without authori- 
ty to pay them because the claims for which they were 
issued have never been certified as required by law. 

I do not attempt to review the evidence upon the 
issue of collusion or conspiracy. It is necessarily 
circumstantial, and, as is usually the case, it takes 
a wide range and is voluminous. Though the view 
may be entertained that the commissioners acted im- 
providently and were wanting in vigilance and care, 
I am convinced that they were not actuated by cor- 
rupt motives. The inculpatory circumstances sur- 
rounding the letting of the contract may all reason- 
ably be referred to their inexperience in public af- 
fairs and their real, even though somewhat gro- 
tesque, fear of the so-called “timber companies ;” and 
likewise their want of vigilance in requiring strict 
performance, and their complacence in allowing the 
claims as presented may very well be explained by 
their confidence in and reliance upon the assessor’s 
approval, and their apparent assumption, so general- 
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ly indulged by the unsophisticated, that the sworn 
verification of a claim against the public is a suf- 
ficient guaranty of its correctness. 

There is a measure of interdependence between the 
next two defenses that makes it desirable to consider 
them together. The defendants contend that the 
agreed rate of twelve and one-half cents per acre was 
an excessive price to pay for cruising, and that in 
material respects the contractor failed to render the 
service called for by the terms of the agreement. I 
am inclined to think that one contention or the other, 
if not both, must be sustained, for the record leaves 
no doubt in my mind that twelve and one-half cents 
per acre is greatly in excess of a reasonable compen- 
sation for that which was actually done. We are 
without complete knowledge of the exact amount ex- 
pended by the contractor, but we are possessed of 
sufficient facts from which to draw reasonable in- 
ferences and upon which to make reasonable esti- 
mates touching the cost of the work, and exclusive of 
such compensation or profit as should be allowed to 
the contractor I am inclined to think the aggregate 
amount he expended did not reach fifty per cent of 
the contract price; and after making a liberal allow- 
ance for his service in promoting and carrying on 
the enterprise, the interest on his investment, and 
contingencies, there would still be left a margin of 
between fifteen and twenty thousand dollars. The 
contractor, as well as his bookkeeper, was present in 
court, and was represented by counsel, and could 
doubtless have furnished us with exact and complete 


176 Dexter Horton Trust & Savings Bank vs. 


data, with the exception of certain simple overhead 
charges, which could easily be apportioned, but neith- 
er he nor the plaintiff seemed to be willing to disclose 
the facts. It is true, as suggested at the trial, that 
generally the profit which a contractor realizes upon 
a single contract is not determinative of the reason- 
ableness or unreasonableness of the contract price, 
but this contract is to be distinguished from those in- 
volving factors of great uncertainty, such, for ex- 
ample, as construction and builders’ contracts. The 
factors of uncertainty were almost negligible. Cruis- 
ers, it was well known, were available, and they 
could be had at going wages, the possible fluctuations 
in which could be covered by a small margin. The 
cost of material and supplies could be closely calcu- 
lated, and in any event the item was comparatively 
small. In view therefore of the nature of the sub- 
ject-matter of the contract, and of the further fact 
that it was performed under normal conditions, there 
being no subsequent cecurrence or development to 
render it unexpectedly profitable, the actual profit 
realized, being excessive, may properly be taken as a 
circumstance tending to show either that the price 
agreed to be paid was exorbitant, or, the contract 
being indefinite, that less was done in its perform- 
ance than was originally contemplated by the parties. 
There is no direct or very satisfactory evidence that 
twelve and one-half cents per acre for cruising is 
necessarily excessive, and indeed for cruising of a 
certain sort such compensation would be quite inade- 
quate, and possibly therefore the disparity between 
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the price paid and the cost of the work is material 
only insofar as it throws light upon the question of 
what the parties originally contemplated, for unfor- 
tunately the contract fails to express their under- 
standing upon the very material question as to what 
system should be employed in making the cruise. It 
provides for “a careful, complete and thorough cruise 
and estimate of all the timber on patented lands” in 
the county, with the exception of such lands as the 
board of commissioners might for certain reasons 
from time to time withdraw. Thereupon follow these 
paragraphs: 

“That upon said cruise being made from time 
to time, the second party agrees to make reports 
of said cruise, said reports to contain topo- 
graphic sketches showing the elevation of lands 
above sea level, taken by means of Aneroid baro- 
meters, said reports to show all openings, burns, 
marshes, rivers, lakes, creeks, trails, roads, wa- 
terfalls, valuable stone, mineral out-croppings 
and all other topographic features observed by 
the cruisers, said reports and sketches to show 
a general description of the character of the 
lands cruised, describing its adaptability for 
agriculture, grazing or other purposes after the 
timber is removed, said reports to describe the 
character of the different varieties of timber, 
giving the average stump diameter, the average 
number of 16-foot logs per tree, the percentage 
of surface-clear timber, said reports to describe 
logging conditions, showing distance to outlet 
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such as railroads or driving streams; said re- 
ports to show damage by fire or otherwise, and 
the probability of fire; and will furnish all blue 
prints, blanks and binders for reports at his own 
expense, and all reports herein agreed to be fur- 
nished to said first party shall be upon such 
quality of paper and of the size and form and 
contain all data above provides accordingly as 
shall meet the approval of said first party.” 

“That in making said cruise the second party 
shall use as a basis in estimating saw timber al! 
trees having not less than a 12-inch stump dia- 
meter to an 8-inch top, and as a basis in esti- 
mating cedar poles all cedar trees not included 
as saw timber which have a top diameter of not 
less than six inches 25 feet above the stump, 
all fir and tamarack which shall not be classed 
as saw timber shall be designated and counted 
as ties, and for this purpose a tie shall be con- 
sidered as being eight feet long and of standard 
dimensions.”’ 

It is also provided that in case the cruise of any 
tract ‘“‘shall be disputed and the owner of the timber 
so cruised desires to have the same re-cruised, and 
the board of commissioners shall make demand there- 
for,” another cruise shall be made by a cruiser satis- 
factory to both parties, the expense of which is to be 
borne by the contractor if the new cruise varies more 
than twenty per cent from the old; otherwise it is to 
be paid by the county. 

It is still further provided ‘that all cruises that 
shall be rejected by the first party (the county) shall 
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be corrected and the proper report and correct cruise 
included therein shall be made by the second party 
accordingly as directed by the first party, and if the 
second party fails so to do” the county may make 
such correct cruise at his expense. 

In employing cruisers to do the work in the field 
the contractor required them to assent in writing to 
instructions of the most rigorous character touching 
numerous particulars, but both the instructions, and, 
as already suggested, the contract, fail to specify 
any particular system of cruising. The contract 
ealls for “a careful, complete and thorough” cruise, 
but it develops that the most careful cruise that it is 
possible to make under a given system may be less 
thorough or more thorough than an equally careful 
cruise under some other system. It is further to be 
understood that no cruise is free from a measure of 
uncertainty. At best there are various factors which 
must be left to the individual judgment of the cruis- 
er, and absolute accuracy is unattainable. But it 
does not follow that because cruising involves the 
exercise of judgment and it is therefore at best but 
an estimate, one system is as thorough or as efficient 
as another. It would seem to be the view of some 
of the cruisers who testified in relation to certain 
wide discrepancies disclosed in the Nease cruise that 
cruising is necessarily so inexact that it is impossible 
to fix the maximum percentage of reasonable error 
for a careful and thorough cruise of any given sub- 
division, and that even upon large tracts it may ex- 
ceed one hundred per cent. But the weakness of such 
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testimony is that it proves too much, for in fact it 
would discredit all cruising and make of it a mere 
farce. Checking a cruise would be impossible, for if 
there is no limit to the margin of reasonable error 
then it would be useless to discover error, for, how- 
ever erroneous, the cruise might still be deemed 
to be a careful and thorough one, and there 
would be no way of satisfactorily proving 
error, for the checker’s cruise would necessarily 
be subject to the same infirmity as_ the 
original estimate. Nor am I disposed to give 
place to the view that generally speaking a “single 
run” is as reliable as a “double run”. True, if we 
assume absolute uniformity in density of stand, kind 
and size and quality of trees, it might very well be 
that the accuracy of one would approximate that of 
the other, but of course upon such assumption we 
might as well dispense with even a single run, and 
estimate a single acre selected at random anywhere 
upon the tract. But to say that in the section under 
consideration, where, as is abundantly shown, the 
several prevalent varieties of timber sustain no uni- 
form or fixed relation one to the other, and where 
there is always more or less variation in the size of 
trees and in the density of their stand, and where 
there is a wide range in the percentage of defective 
and sound timber, and where elevations, contours, 
and character of soil must be observed and reported, 
a cruiser, however careful and competent, can as 
thoroughly learn the facts upon which to exercise 
an intelligent judgment as to the number of feet of 
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merchantable timber of each variety growing on 
the forty-acre tract by going through it once and 
observing and estimating the trees growing on a 
strip four or six rods wide as would be possible 
should he estimate two such strips at the proper dis- 
tance apart, is to traverse our common sense. In 
either case he must, in extending the result of his 
strip-estimate to the entire subdivision, make allow- 
ance for conditions which he does not encounter in 
his course, but which in the one case he must ob- 
serve and appraise, if he can observe them at all, at 
a maximum distance of forty rods, whereas, in the 
other case the most distant point from his own 
course is but twenty rods. 

It further appears in evidence that in general 
practice the number of ‘‘runs” ranges from one to 
sixteen, and apparently anything less than a single 
run is not considered a cruise at all. It is further 
shown that upon a high percentage of the lands for 
which the warrants in question were issued the cruise 
was made by a single run, and with the knowledge 
of and without objection on the part of the contrac- 
tor; and I am inclined to think in some cases at 
least upon his express direction. We have this fur- 
ther circumstance which is not wholly without sig- 
nificance: On February 24, 1914, a similar con- 
tract had been entered into between the parties, the 
validity of which, hawever, had been promptly called 
into question through an injunction suit instituted 
by one Lewis, a taxpayer, who, it afterwards turned 
out, was acting in conjunction with, if not at the 


182 Dexter Horton Trust & Savings Bank vs. 


behest of, certain of the large timber companies. By 
mutual agreement this contract was afterwards can- 
celled, and upon the same day the contract under 
consideration was executed, and thereupon Lewis 
took an appeal to the courts from the action of the 
board in entering into the second contract. Cruis- 
ing had been commenced under the old contract, and 
was continued until about the time the appeal was 
taken, whereupon the men were called in from the 
field and nothing more was done until August. A 
very large percentage of the spring cruise was dou- 
ble-run, with the added safeguard of a checker in 
the field, but upon the resumption of the work in 
August, as already stated, the single run was gen- 
erally employed, and while the testimony is not pos- 
itive upon the point, the inference is fair, that no 
check at all was made. And of course it is not sur- 
prising to find that the average cruise per man per 
day in the fall greatly exceeded that of the spring. 
Indeed the areas covered in a single day sometimes 
approximated a section, and it is difficult to believe 
that where such wide areas were being covered in a 
day the facts reported to the county were carefully 
or thoroughly gathered. To be sure, there is the 
suggestion in the testimony of one of the cruisers 
that at least at one time he put in an unusually long 
day, but all of the men were paid what appears to 
be only going wages, without other emoluments, and 
it is not reasonable to suppose that in the absence 
of some incentive for so doing they generally gave 
more than the customary amount of service per day. 
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According to the terms of the contract the cruising 
was to be completed on or before the 15th day of 
June, but as already stated, the men were withdrawn 
from the field about the time the Lewis appeal was 
taken, and nothing was done until some time in Aug- 
ust. In the meantime, it having become known to 
Nease that some of the timber interests were back 
of the litigation, he entered in conferences with them 
for the purpose, as he states, of assuring them of his 
intention to make a fair cruise, and at some time 
during the summer he seems to have been led to be- 
lieve that the suits would be withdrawn. No dis- 
missal, however, either of the injunction suit or of 
the appeal was had until about the middle of Octo- 
ber, when the cruise was practically complete, at 
which time there was a voluntary discontinuance of 
both of them. It further appears that comparisons 
were made by representatives of some of the timber 
companies of their cruises with those which Nease’s 
men were reporting, but on the whole it does not 
appear from the evidence upon this head that either 
the conference or such comparisons had any direct 
effect upon the reports which Nease made to the 
county, and perhaps no legitimate inference can be 
drawn other than that, under the circumstances, the 
pendency of the suits questioning the validity of the 
contract taken together with Nease’s desire to have 
them dismissed may have, consciously or uncon- 
sciously, incline him to avoid antagonizing the own- 
ers of the timber lands, by making reports which 
were unsatisfactory to them. That in many in- 
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stances there was wide discrepancy between his 
cruise and the cruises of the timber companies is 
admitted, and that in a number of cases his reports 
are but crude approximations I have no doubt. In 
some respects his instructions to the cruisers were, 
without objection upon his part, habitually ignored, 
and on the topographical maps, estimates, not actual 
measurements, of elevations are so noted as to leave 
the impression that a double run of every legal sub- 
division was made. 

From an examination of the record made by the 
board of commissioners at the time the contract was 
let, and a consideration of the manner in which it 
was gotten up, it is clear that the board expected a 
thorough and accurate cruise, and that Nease con- 
vineed them, that that was the kind of cruise he 
would make. In his written offer, which was ac- 
cepted, he proposed to make “a very careful” cruise, 
and, as we have seen, the contract calls for ‘‘a care- 
ful, complete and thorough” cruise. Can we say 
that the requirement of thoroughness was met by a 
cruise made through the employment of the cheapest 
and least thorough of all recognized methods, or that 
the requirements of carefulness and completeness 
were satisfied when the areas daily covered by the 
cruisers were of unusual, if not extraordinary, ex- 
tent? The question is suggestive of but one answer. 
When we consider that for a fairly reliable cruise 
the double run system is most commonly employed, 
and that the spring cruise here was generally made 
in that manner, and when we further consider the 
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fact that the topographic notations were so placed 
upon the maps as to signify that a double run was in 
fact made, and further that the price paid was to 
say the least adequate fully to pay for such a cruise, 
it is difficult to escape the conclusion that at the time 
the contract was entered into both parties contem- 
plated a doublerun. It is of no avail to say that upon 
averaging up large areas the cruise made will give 
a fair approximation of the aggregate. It may also 
be true that a rough estimate of most of the lands 
would, in a general average, approximate the result 
of a single run cruise, and it may be that either would 
enable the assessor to make as fair a valuation of the 
timber lands as is commonly made upon other classes 
of property. But that is not what the county con- 
tracted for. It could have gotten a rough estimate 
or a hasty single run cruise for a fraction of what it 
agreed to pay, and whether the action of the board 
be deemed to be prudent or imprudent in contract- 
ing and agreeing to pay for details and a degree of 
accuracy the value of which is more apparent than 
real, the county is entitled to receive what it is asked 
to pay for. 

The question still remains whether the defendants 
can now avail themselves of this defense, and in con- 
sidering it we shall assume that while the plaintiff 
purchased the warrants in the open market for value, 
it holds them subject to all the defenses which would 
be available against the original payee. Abbott’s 
Public Securities, Sec. 450. City of Nashville v. Ray, 
86 U.S. 468. Wall v. County of Monroe, 1038 U.S. 
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74, There is no charge in the answer that the county 
commissioners were deceived or that they were 
fraudulently induced to audit and allow the claims 
and order the issuance of the warrants. Upon the 
other hand, it is expressly alleged that, notwithstand- 
ing complete knowledge of the inadequacy of the 
cruise and its inaccuracies, the board deliberately 
allowed the claims. While I do not think this aver- 
ment of complete knowledge is substantiated by the 
evidence, and while there are certain circumstances, 
especially that of the misleading ‘elevation nota- 
tions’, which I have heretofore explained, tending 
to show a purpose on the part of the contractor to 
deceive, plainly in the face of the express charge of 
the possession of full knowledge by the board we are 
not now at liberty to find that the issuance of the 
warrants was induced by fraud. The fact that the 
board did not exact strict performance is not con- 
clusive. If they had the power to make the contract 
they also had the power to waive some of its provis- 
ions. In the absence of fraud or collusion the courts 
cannot, in an action of this character, revise the dis- 
cretion of the board touching matters within their 
jurisdiction. Against the improvidence and folly of 
county commissioners the taxpayers’ remedy is by 
way of appeal to the courts as provided by statute, 
and that remedy is simple, inexpensive, and ordi- 
narily adequate. Such an appeal was here taken by 
Lewis. Doubtless feeling the strain at this point, 
the defendants allege that by a collusive understand- 
ing between Nease and the county commissioners 
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and Lewis that suit was fraudulently kept alive un- 
til the time for other taxpayers to appeal had ex- 
pired, and then was dismissed, all for the purpose of 
deceiving the other taxpayers and inducing them to 
remain inactive. But this contention cannot be sus- 
tained. There never was an understanding on the 
part of either Nease or the commissioners that the 
appeal should be taken, or that it should be main- 
tained after it was taken. Doubtless the board de- 
sired that it be dismissed, and in that there was no 
impropriety. Administrative discretion must be 
lodged somewhere, and after a board of county com- 
missioners has in good faith acted upon a matter 
within its jurisdiction, though carelessly and improv- 
idently, and no appeal is taken, the order becomes 
final, and is not subject to collateral attack. 

The fifth defense is that in part the warrants cover 
claims for the cruising of lands which are not within 
the terms of the contract. The facts under this head 
are simple, and practically undisputed. The con- 
tract calls for the cruising of the patented timber 
lands of the county. Upon the plats returned by 
Nease it is shown that his claims covered, and war- 
rants were issued for, a little more than 110,000 
acres of untimbered lands, that is, lands embracing 
legal subdivisions of forty acres or more wholly de- 
void of timber. It is also shown that the allowed 
claims covered 26,706 acres of Government lands, 
none of which were taxable prior to January 1, 1915, 
and to most of which no private claim of any kind 
had been initiated. It is also shown that included 
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within the total amount for which charge was made 
there were approximately 4400 acres of land belong- 
ing to the State of Idaho, which were entirely free 
from any private claim and were non-taxable. 

As to this last group the plaintiff concedes that the 
contractor should not have been paid therefor, and 
the only explanation offered is that the lands were 
cruised and included, and the claims presented, 
through inadvertence. 

As to the 26,700 acres of Government land, it ap- 
pears that some time after the contract was executed, 
in an informal manner, some, and possibly all, the 
members of the board of county commissioners as- 
sented to a suggestion that in the course of the cruise 
isolated tracts of Government land might be includ- 
ed. No record was ever made of such understanding, 
but at the time the bills were allowed the board un- 
derstood that they covered some Government lands, 
though it is doubtful whether they were conscious 
of the magnitude of the aggregate amount. The 
110,000 acres of untimbered lands are scattered 
throughout the timbered sections of the county, 
ranging from forty acres to tracts now and then 
exceeding a section in extent. Inasmuch as the con- 
dition of these lands is disclosed by the plats and 
reports made by Nease it must be assumed that the 
commissioners had knowledge thereof, and with such 
knowledge allowed the claims. While, therefore, we 
may dissent from the judgment of the board in pay- 
ing at the rate of twelve and a half cents an acre 
for a report upon such lands, the allowance of the 
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bills with knowledge of the facts must be deemed to 
be conclusive upon the county unless, in view of prin- 
ciples later to be discussed, it is held that such action 
was ultra vires. The Government land and state-land 
warrants are subject to similar considerations, and 
their status also will later receive attention. 

The other four defenses are largely concerned with 
questions of law, and involve no controverted facts 
other than those already discussed. The defendants 
first contend that the matter of valuing property for 
assessment purposes is by the constitution and the 
statutes of the state vested exclusively in the asses- 
sor, and that a way is provided by which he can have 
the assistance of such deputies and clerical service 
as will enable him properly to perform the duties 
of his office, and that it is the function of the board of 
commissioners to prescribe and provide the compen- 
sation to be paid for such assistance. It is pointed 
out that in the present case the contractor and his 
cruisers were non-residents of the State, and that 
none of them ever qualified or was entitled to qualify 
as an officer of the county; and that the cruise has 
no legal status and cannot be accepted as a valuation 
for assessment purposes, and is binding upon neither 
the assessor nor the taxpayer. It is argued that the 
constitution and statutes having imposed upon a cer- 
tain officer the duty of making the assessment, and 
having prescribed the method in which the duty is 
to be performed, and provided the means by which 
the officer charged with the duty can secure the re- 
quisite assistance, such method and means should 
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be held to be exclusive. Blomquist v. Board, 25 Idaho 
284. With certain qualifications I am inclined to 
think that the position must be sustained. The coun- 
ty commissioners also sit as a board of equalization, 
and as such board it is their duty to equalize valua- 
tions in their county, to the end that every kind of 
property shall bear its just burden of taxation. 
When we consider this important function and their 
further general duty as a board of commissioners to 
exercise supervision over the county’s interests, it 
will be going too far, I think, to hold that they are 
wholly without authority to incur expense in secur- 
ing information which will enable them intelligently 
to perform these functions. But upon consideration 
I have been constrained to the conclusion that this 
power does not extend so far as to warrant them in 
having the assessor’s work done in any way other 
than that prescribed by law. The record here leaves 
no doubt that the primary purpose for which the 
cruise was made was for the assessor’s use. The 
constitution of the State (Section 6 of Article 18) 
provides for the election biennially of a county as- 
sessor whose duty it is to value all property in the 
county for assessment purposes. Section 2119 of the 
Revised Codes, as amended in 19138, (Session Laws, 
P. 474), authorizes the board of county commission- 
ers to empower the assessor to appoint such clerical 
assistance and such deputies as the business of the 
office may require, and to fix their compensation. It 
is further provided, however, that such power may be 
exercised only upon the application of the assessor 
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after thirty days public notice. If, after such notice, 
upon a hearing, at which any taxpayer may appear 
in opposition, the board finds an existing necessity, 
it may grant the application. Now what reason can 
be assigned for ignoring this method, and, by resort- 
ing to the one here employed, depriving the taxpayers 
of the statutory right to be heard? Admittedly no 
sudden emergency had arisen. Assuming that a 
cruise was needed, why could it not as well have been 
made under the direction of the assessor, by quali- 
fied deputies appointed for that purpose? Possibly 
the assessor was not himself an experienced cruiser; 
but neither was Nease. Presumably in appointing 
his deputies and clerks the assessor selects persons 
qualified for the particular duties to which they are 
assigned. One man may be expert in the matter of 
valuing farm lands, and another may have had ex- 
perience exclusively with values of city property. 
The assessor in this particular case was an intelli- 
gent business man, a banker, and, so far as appears, 
was qualified to select competent clerical assistance, 
and experienced cruisers as deputies. There would 
thus have been no motive for slighting the work, and 
no occasion for conferences with the large taxpayers 
as it progressed. And when it was completed the 
result would have had the sanction of law and a legal 
status. Whether it could or could not thus have 
been done more cheaply is perhaps immaterial to the 
present inquiry, but I have no doubt that a great 
saving could have been made. And of what value 
will this contract-cruise be to the county? What use 
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can be made of it? Technically, it is true, it does not 
constitute an assessment, and in form it is therefore 
not obnoxious to the objection that it was unofficially 
made, but when we consider the substance rather 
than the form, does it not in effect constitute the as- 
sessment? In order to sustain the validity of the 
warrants against attack upon a different ground, the 
plaintiff has uniformly contended, and now contends, 
that the cruise is indispensable to the assessor. He 
cannot, so it is claimed, place a valuation upon the 
timbered lands without it; it is practically his only 
source of information. If this be true, manifestly 
these unsworn, unofficial, non-resident cruisers have, 
in effect, if not in form, fixed the value of this vast 
acreage of timbered land for assessment purposes. 
The assessor sits in his office, and, imputing verity 
to the information thus furnished him, values the 
land accordingly. He can exercise no judgment or 
discretion, for by hypothesis his office knows no facts 
other than those disclosed by these reports. The as- 
sessment comes to be a matter of making certain com- 
putations and entering the result thereof upon the 
assessment book, merely a clerical function. Plain- 
ly, therefore, by this contract the interests both of 
the public and of the taxpayers were in effect com- 
mitted to non-resident cruisers, unofficially employ- 
ed, without official responsibility, and exempt from 
official direction or control. Is it not suggested by 
the plaintiff that the reports would constitute com- 
petent evidence in any statutory proceeding or judi- 
cial hearing. That being so, the board of equaliza- 


The County of Clearwater, Idaho, etal. 198 


tion could not properly weigh them as against a prop- 
er showing made by a taxpayer in his effort to re- 
duce or prevent the increase of a proposed valuation 
of his property. It would seem, therefore, that the 
reports could be legitimately used only for the pur- 
pose of suggesting the possible need of investigation ; 
that is, if they differ materially from the valuations 
which the assessor has been or is placing upon cer- 
tain lands, the discrepancy may justify the board of 
equalization in making an investigation for the pur- 
pose of ascertaining the facts. Thus indirectly the 
cruise, if found to be reasonably accurate, would be 
of some assistance to the commissioners in the per- 
formance of their duties. But it is not thought that 
this indefinite benefit, small as compared with that 
of a cruise made through official channels, can be 
accepted as the basis upon which to rest the validity 
of the contract. Had the work been carried on by 
the assessor and his deputies the commissioners 
might very well have been justified in employing a 
reasonable number of cruisers to check up the esti- 
mates. They would thus have been performing their 
duty of supervising and correcting, but would not 
have been doing, the work of the assessor. 

We come now to a consideration of the question of 
the seventh defense, that is, that the contract was 
entered into in violation of Section 3 of Article 8 of 
the Idaho Constitution. That section is as follows: 

“No county, city, town, township, board of 
education, or school district, or other subdivis- 
ion of the State shall incur any indebtedness, or 
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liability in any manner, or for any purpose, ex- 
ceeding in that year, the income and revenue 
provided for it for such year, without the assent 
of two-thirds of the qualified electors thereof, 
voting at an election to be held for that purpose, 
nor unless, before or at the time of incurring 
such indebtedness, provision shall be made for 
the collection of an annual tax sufficient to pay 
the interest on such indebtedness as it falls due, 
and also to constitute a sinking fund for the 
payment of the principal thereof, within twenty 
years from the time of contracting the same. 
Any indebtedness or liability incurred contrary 
to this provision shall be void; Provided, That 
this section shall not be construed to apply to 
the ordinary and necessary expenses authorized 
by the general law of the State.” 

It is admitted that the contract created a liability 
for the discharge of which no revenue at all was 
provided during the year 1914, and that it was never 
authorized by the qualified electors of the county, 
and further that no provision was ever made for the 
annual payment of interest or for a sinking fund. 
In short, the plaintiff concedes that unless the ex- 
pense thus incurred is an “ordinary and necessary” 
one, and hence falls within the proviso of Section 8, 
the entire transaction, including the warrants, was 
and is void. The one question for consideration, 
therefore, is, whether it was an ordinary and nec- 
essary expense. Unfortunately this phrase does not 
yield itself to a comprehensive, general definition, 
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and each case must be adjudged in the light of its 
own facts. The uncertainty in which this view 
leaves the fundamental! law is to be deplored, but the 
courts cannot be expected to make specific that which 
the constitutional convention found it necessary to 
leave general. 

That some of the work for which the warrants were 
issued was not “necessary” in any reasonable sense 
in which that word may be used is hardly open to 
argument. Even were we to accept the plaintiff’s 
view, that a cruise was required to enable the county 
officers to make an assessment of timbered lands, 
some of the lands reported were not assessable in 
1914, and some of them were not timbered, and how- 
ever liberally we may construe the constitutional 
phrase, manifestly there was no present necessity 
in 1914, for incurring the expense of cruising such 
lands. To say that some of the 26,706 acres of Gov- 
ernment land might or probably would become tax- 
able in the future is aside from the point. There was 
no present necessity, and the constitutional proviso 
contemplates present necessities and not future pos- 
sible economies. And why cruise an untimbered 
section, or, for that matter, an untimbered forty,— 
unless the position be taken that it was necessary 
to send timber cruisers out over all of the lands of 
the county? It was quite immaterial that an untim- 
bered section was surrounded by timbered sections. 
The contractor was sent out to cruise the timbered 
lands, and it was thus his duty to locate by legal sub- 
divisions all the timbered lands, but not those which 
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were untimbered. What need had he for reporting 
that a certain section had no timber upon it? If, in 
compliance with his instructions, he faithfully per- 
formed his contract, and cruised and returned re- 
ports to cover all timber lands in a given township, 
nothing more was required. The county officers were 
then advised by implication that the other lands of 
the township not so reported were untimbered, and 
the assessor already having their description could 
value them as he valued other untimbered lands in 
the county. Surely it was not necessary for the con- 
tractor to survey the untimbered lands to find out 
where the timber was; he could see the timber, and, 
seeing it, it was his duty to cruise it and report the 
amount thereof, and further to report where it was, 
and not where it was not. The mere fact that in run- 
ning the lines of the timbered lands he incidentally 
and necessarily ran some of the lines of the non-tim- 
bered lands did not warrant him in claiming a cruise 
of the latter, and even were there no constitutional 
limitation, the allowance of such a claim constitutes 
gross extravagance. It follows that, the expense 
being unnecessary, and there being no funds applica- 
ble to its payment, the board was clearly without 
the power under the constitution either to incur or to 
pay it, and insofar, therefore, as they cover payment 
for the cruising of these three groups of land, aggre- 
gating 141,106 acres, the warrants would seem to be 
void in any rational view that may be taken of the 
scope of the constitutional proviso. 

The status of the balance of the claim is not so free 
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from doubt. The plaintiff’s position in substance is, 
that the phrase, “ordinary and necessary” must be 
given a liberal construction, that it is the duty of the 
county commissioners, as well as the assessor, to 
classify and assess all lands in their county at their 
actual cash value (Laws of Idaho, 1913, Chapter 58, 
Sections 34, 37, 38, 39, 48, 49, 56, 57, 58, 64, 65, 66, 
and 68), and that, such duty being imposed, the ex- 
pense reasonably incurred in its performance must 
be deemed to be an ordinary and necessary one. It 
will be assumed that an expense is not necessarily 
extraordinary because the necessity therefor does 
not arise frequently, and at regular intervals. Hic- 
key v. Nampa, 22 Idaho, 41, 124 Pac. 208. An ex- 
pense is ordinary if it is in an ordinary class, if in 
the ordinary course of the transaction of municipal 
business or the maintenance of municipal property 
it may and is likely to become necessary. It will 
further be assumed that if by law a specific duty is 
imposed and the mode of performance is prescribed, 
so that no discretion is left with the officer, the ex- 
pense necessarily incurred in discharging the duty is 
a “necessary expense’. Referring to these princi- 
ples, the plaintiff contends that the officers of the 
defendant county could not perform the duties im- 
posed upon them of classifying and valuing the tim- 
bered lands without a cruise. It is true that the stat- 
utes do require of the assessor that in assessing the 
property of the county he “shall actually determine, 
as near as practicable, the full cash value of each 
tract or piece of real property assessed’’. It is also 
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required that for assessment purposes all lands shall 
be classified as agricultural, timbered, cut-over, min- 
eral, grazing, and waste land. It is also made the 
duty of the county commissioners, sitting as a board 
of equalization, to consider all assessments made by 
the assessor, and to so increase or reduce his valua- 
tions that they will conform to the actual cash value 
of the property. Likewise it is their duty to acquire 
correct classifications of the lands. It is further 
provided that if a county commissioner “knowingly 
permits” a valuation to remain too high or too low he 
is guilty of a misdemeanor and of malfeasance in 
office. It is still further provided that: Any asses- 
sor who shall wilfully or knowingly enter, or suffer 
to be entered, any untrue or incorrect classification 
of lands or other property upon the assessment roll; 
or any member of any Board of County Commission- 
ers who shall knowingly permit any such untrue or 
incorrect classification of property to stand; or any 
County Auditor who knowingly makes an untrue or 
incorrect classification of the property, as entered 
upon the assessment roll, in his abstract of the as- 
sessment, or fail to transmit his abstract of the as- 
sessment within the time prescribed therefor in the 
preceding section, shall forfeit the sum of one thous- 
and dollars, to be recovered upon his official bond for 
the use of the State.” Now it must be manifest that 
to construe these several requirements as imposing 
upon the officers the duty of absolute accuracy in the 
classification and valuation of lands is to ignore cer- 
tain qualifying phrases, and is to make compliance 
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with the law wholly impossible. An entirely just or 
correct valuation of all the property in the county, 
if not a mere dream, is an unattainable ideal. The 
difficulty with the plaintiff’s argument is that it 
goes too far. If the expense of the cruise is to be 
deemed to be a necessary expense only because the 
officers must assess with absolute accuracy and the 
cruise will enable them to perform this duty, the 
answer is that the cruise is without such efficacy. Ad- 
mittedly it is inaccurate, and as to any given legal 
subdivision the report furnished the county may not 
even approximate the truth. The most that can be 
said is that the work will give some measure of as- 
sistance, and that valuations made upon the basis 
of the cruise will on the whole be less inaccurate than 
one made without such a cruise. 

Enough has been said in this regard to illustrate 
the point. Obviously it is not a case where there has 
been imposed a definite, specific duty which is sus- 
ceptible of perfect performance, and which is to be 
discharged in a mode particularly pointed out. The 
assessor is to determine “as near as practicable’ the 
full cash value. If an officer shall “knowingly or wil- 
fully” assess or permit to be assessed property at 
more or less than its cash value, he shall be punished. 
Such is the purport of the law. In short, the officers 
are to do the best they can, with the means at their 
disposal, to approximate as nearly as may be the 
unattainable ideal The point may further be illus- 
trated by reference to conditions of which we may 
take judicial knowledge, as well as facts disclosed by 
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the evidence. The act of 1913 did not establish a 
new system. it has always been the duty of the offi- 
cers to assess real property under a uniform rule of 
valuation, and, except for a short period, at its full 
eash value. The principle has always been the same, 
and the duties of the assessor and of the board of 
equalization have always been substantially the 
same. Yet notwithstanding twenty-five years of 
statehood only three or four counties have ever had 
cruises made, and none until the last four or five 
years. Now will it be contended that every assessor 
and every county commissioner in every county for 
these many years has been guilty of a misdemeanor 
and of malfeasance in office because he has valued, 
and equalized the valuations of, property as best he 
could without such cruises? Or would anyone say 
that the assessor of the defendant county and the 
commissioners were likewise guilty because the very 
year this obligation was incurred they valued these 
identical timber lands and equalized the valuation 
thereof, and levied taxes, without this or any other 
cruise? As a matter of fact, the duty of assessing 
timber lands according to their actual cash value 
does not differ in kind from assessing other classes 
of lands. In any case the task is attended with 
difficulty, and at most the difference is one of degree 
and not of kind. The same reasons which are urged 
in support of a cruise of timber lands may be urged 
with but little less force in favor of a detailed survey 
of agricultural lands, with a report upon the topog- 
raphy thereof, the soil conditions, the irrigating sys- 
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tems, water supply, location with reference to mar- 
ket, schools, roads, ete., all of which and other condi- 
tions are taken into consideration when it comes to 
determining the actual market or cash value of such 
lands. But will anyone say that assessors and their 
deputies possess or use such detailed information? 
Could not an experienced timber man, acting as dep- 
uty assessor, go through the woods, with a compass- 
man to locate the legal subdivisions, and, without a 
detailed cruise, but upon a general survey and es- 
timate, appraise the value of timber lands quite as 
accurately as the ordinary deputy assesses agricul- 
tural lands? And will anyone assert that the three 
county commissioners, sitting as a board of equali- 
zation, have any detailed or personal knowledge of 
the conditions which must be taken into considera- 
tion in determining the actual cash value of the ma- 
jority of the agricultural lands in their county? 
Could any one of them qualify as an opinion witness 
touching the value of ten per cent of such lands, if 
called to the stand in a proceeding in eminent do- 
main? If they are honest, they do the best they can 
with the means at their disposal, and thus they dis- 
charge their duty, not because the result is accurate, 
but because they determine the “full cash value” “as 
nearly as practicable’, and neither knowingly nor 
wilfully assess or permit to be assessed property for 
more or less than its actual cash value. That is the 
statutory measure of their official duty, and they 
cannot, in the face of the express prohibition of the 
fundamental law, defend the creation of an indebt- 
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edness exceeding in itself the total revenues of the 
county for the year, upon the ground that thereby 
they will be enabled to perform this duty a little more 
efficiently. The Idaho constitution is imbued with 
the spirit of economy, and insofar as possible it im- 
poses upon the political subdivisions of the state a 
pay-as-you-go system of finance. The rule is that, 
without the express assent of the qualified electors, 
municipal officers are not to incur debts which they 
haven’t the funds to pay. Such policy entails a 
measure of crudity and inefficiency in local govern- 
ment, but doubtless the men who drafted the consti- 
tution, having in mind disastrous examples of opti- 
mism and extravagance on the part of public officials, 
thought best to sacrifice a measure of efficiency for a 
degree of safety. The careful, thrifty citizen some- 
times gets along with a crude instrumentality until 
hie is able to purchase and pay for something better. 
And likewise, under the constitution, county officers 
must use the means they have for making fair and 
equitable assessments until they are able to pay for 
something more efficient or obtain the consent of 
thnse in whose interests they are supposed to act. 

It must be assumed that in prescribing the duties 
of the assessor and the commissioners the legislature 
was cognizant of the conditions under which these 
duties must be performed, and that it was not intend- 
ed to require either impossibilities or a violation of 
the constitution. If it was the purpose to impose 
upon the counties having timber lands the burden of 
causing them to be cruised, is it not reasonable to 
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suppose that such an intent would have been ex- 
pressed? Every member of the legislature of 1918, 
doubtless knew the manner in which such lands, as 
well as all other property in the state, had always 
been assessed, and hence knew that a cruise had 
never been made. If the current practice had be- 
come a public scandal or was generally understood 
to be inequitable, and if therefore it was thought to 
be high time that a different method should be em- 
ployed, it is strange that one was not prescribed and 
the means provided for carrying it into effect. For 
example, the legislature did see fit (Act 1918, Sec. 
34) to impose upon the assessor the duty of having 
prepared a plat book of his county. It also prescribed 
the form of such book and its contents, and author- 
ized the payment of the expense thus necessarily in- 
curred. If a detailed cruise of timber lands was 
deemed to be essential, why was it not also required, 
with proper provision for uniform reports thereof? 
If cruises are to be made it is not only important 
that they have the sanction of law, but that they be 
required of all counties, and be made and reported 
according to some uniform system, so that they may 
also serve as the basis of state equalization as well 
as for local purposes. 

The discussion need not be further prolonged. 
Enough has been said to make it clear that the legis- 
lature has not imposed upon the counties the absolute 
duty of cruising their timber lands, or of incurring 
indebtedness for that purpose. The county officers 
are required only to determine the full cash value of 
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property, including timber lands, as nearly as may 
be practicable with the means they have. They are 
not obligated, nor have they the right, to overstep 
the constitutional limitation for the purpose merely 
of possibly increasing the efficiency of their service. 
And the county commissioners have no authority to 
substitute for the statutory mode of valuing proper- 
ty a method of their own. It follows that, the prem- 
ises upon which the plaintiff rests its entire conten- 
tion touching the constitutionality of the contract, 
not being well founded, its argument falls, and the 
contract must be held to be void. In any other view 
the constitutional prohibition would in practice prove 
to be a mere thing of straw. If this contract can be 
sustained, by parity of reasoning another of like 
character, for a second cruise, can be made at any 
time. Of necessity conditions change from year to 
year. Some trees are growing and others are being 
cut down or otherwise destroyed, and still others are 
deteriorating in value. Another cruise would doubt- 
less be of some value. Again: It is the duty of the 
county commissioners to provide buildings and other 
facilities for the transaction of county business. Tem- 
porary quarters may be cheaply built or rooms may 
be rented, and thus the county may keep within its 
revenues. But such provision is not so well adapted 
to the public need as a permanent court house. Doubt- 
less a modern building constructed according to ap- 
proved plans would answer the purpose better, and 
would be more efficient than a temporary structure 
or rented quarters. But may the county commission- 
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ers, therefore, without asking the assent of the elec- 
tors, proceed to erect such a structure, and thus im- 
pose upon the county a large indebtedness? See 
Bannock County vs. C. Bunting & Co., 4 Idaho 156; 
37 Pac. 277. Dunbar vs. Board of Co. Com., 5 Idaho, 
407; 49 Pac. 409. 

I have not overlooked the case of Wingate v. Clat- 
sop County (Ore.), 142 Pac. 561, nor shall I attempt 
to distinguish it upon unimportant differences either 
of fact or of constitutional or statutory phraseology. 
It is to be conceded that the limitation there involved, 
under the construction placed upon the Oregon Con- 
stitution, is the equivalent of Section 3, Article 8, of 
the Idaho Constitution. Furthermore, as has already 
been made plain, I accept the view “that a voluntary 
indebtedness is one which a county is at liberty to 
evade or postpone until means are provided for the 
payment of the expenses incident thereto, while an 
involuntary indebtedness is a liability imposed upon 
a county by law, and which it is not privileged to 
evade or postpone.”’ But with all due respect for the 
court, the reasoning by which the conclusion is reach- 
ed that the cruising of its timber lands constituted 
a duty which the defendant county could not post- 
pone, I have been wholly unable to appreciate. It 
seems to me to entirely break down the protection 
which the constitutional provision was intended to 
vouchsafe. The statutes of Oregon may in some re- 
spects differ from those of Idaho; I have not under- 
taken to analyze them. But however that may be, to 
say that under the Idaho Statutes the duty of cruis- 
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_ ing its timber lands is one which a county must im- 
mediately perform and cannot postpone, would, it is 
thought, be contrary to both reason and experience. 
Though legislature after legislature has convened, 
the members of which have had knowledge of a con- 
trary practice, not exceptional but universal, and 
though the revenue laws have often been the subject 
of public discussion, and have frequently been revised 
and amended, and new provisions have been added 
imposing specific duties upon the county officers with 
a view to a more complete and uniform valuation, the 
statute books have always been, and are, silent upon 
the subject of cruising. If it is absolutely obligatory 
upon the county to incur the indebtedness for cruis- 
ing its timber lands, and if the obligation is thus 
involuntary, and must be discharged without evasion 
or delay, then as a matter of course a writ of man- 
date should issue to the board of county commission- 
ers of every county in the state where there is tim- 
ber land, requiring an immediate cruise to be made. 
And yet, insofar as I am advised, no executive or 
administrative officer or private citizen has ever ap- 
plied for such a writ. For a generation the legisla- 
tive and executive departments of the government 
and the public at large have acquiesced in the view 
that there is neither constitutional nor statutory duty 
to incur such indebtedness. If in a county having a 
total revenue of less than $55,000.00, with ordinary 
and necessary expenses aggregating approximately 
$60,000.00, an additional item of expense of $63,- 
000.00 incurred by the commissioners for something 


The County of Clearwater, Idaho, etal. 207 


which, under like conditions and similar laws, had 
never before been deemed to be necessary and without 
which other counties, similarly situated, had gotten 
along for a quarter of a century, can be held to be 
an “ordinary and necessary expense” the citizen may 
very well ask what is an extraordinary or unneces- 
sary expense and against what sort of a transaction 
does the constitution afford him protection. 

The view which I have taken of the constitutional 
question being decisive of the case, it is unnecessary 
to discuss the other two defenses, which are of a tech- 
nical nature. The bill will be dismissed, with costs 
to the defendant. 

Endorsed: Filed July 31, 1916. 

W. D. McReynolds, Clerk. 


(Title of Court and Cause.) 
CORRECTION OF STATEMENT OF FACTS. 
(Sept. 11, 1916.) 

Dietrich, District Judge. 

Before signing and filing the decree in this case, 
my attention has been called to an erroneous con- 
struction which I placed upon Defendant’s Exhibit 
No. 19 in preparing the original opinion, especially 
touching the amount of untimbered lands embraced 
in governmental subdivisions wholly devoid of tim- 
ber. Upon examining the witness Becker’s testimony 
the statement seems to be inaccurate, and while the 
inaccuracy in no wise affects the general conclusions 
reached, it is my desire that the opinion be altered 
so as to more strictly conform to the facts. Accord- 
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ingly the paragraph beginning with the words ‘‘The 
fifth defense,” on page 12 of the opinion, will be 
amended to read as follows down to the bottom of 
page 12: 

“The fifth defense is that in part the warrants 
cover claims for the cruising of lands which are not 
within the terms of the contract. The facts under 
this head are simple, and practically undisputed. The 
contract calls for the cruising of the patented timber 
lands of the county. Upon the plats returned by 
Nease it is shown that his claims covered, and war- 
rants were issued for, a little more than 110,000 acres 
of untimbered lands. In this total acreage it is found 
that there are legal subdivisions, wholly devoid of 
timber, aggregating 35,762 acres. It is also shown 
that the allowed claims covered 7,680 acres of un- 
timbered Government lands (these are embraced in 
the 35,762 item), and 26,706 acres of timbered Gov- 
ernment lands, none of which were taxable prior to 
January 1, 1915, and to most of which no private 
claim of any kind had been initiated. It is also shown 
chat included with the total amount for which charge 
was made there were approximately 4,400 acres of 
land * *”, and so much of the paragraph as in on 
page 13 will remain unchanged. 

A further alteration will be made by changing the 
phrase ‘‘forty acres,’ near the middle of page 138, 
to “fa very small acreage.” 

Endorsed: Filed Sept. 11, 1916. 

W. D. McReynolds, Clerk. 
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(Title of Court and Cause.) 
DECREE. 

This cause came on to be heard at Moscow, in 
Latah County, State of Idaho, on the 8th day of May, 
1916, and evidence was introduced, both oral and 
documentary, and the cause was argued by counsel 
for the respective parties and taken under advise- 
ment. 

And thereupon, upon consideration thereof, it was 
ordered, adjudged and decreed that plaintiff’s bill 
be and the same is hereby dismissed and that defen- 
dants recover their costs herein in the sum of 
$535.60. 

Done this 11th day of September, 1916. 

FRANK S. DIETRICH, 
Judge. 

Endorsed: Filed Sept. 11, 1916. 

W. D. McReynolds, Clerk. 


(Title of Court and Cause.) 
STIPULATION. 

IT IS HEREBY STIPULATED AND AGREED 
by and between the plaintiff and the defendants that 
the plaintiff shall have until the first day of January, 
1917, within which to prepare, serve and lodge with 
the clerk of the above entitled court its statement of 
the evidence to be used upon appeal, as required by 
Subdivision (b) of Rule 75 of General Equity Rules, 
and that such statement, prepared, served and lodged 
as aforesaid, on or before said date, shall have the 
same force and effect as if so prepared, served and 
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lodged before the expiration of the term of the above 
entitled court at which the above case was tried and 
judgment therein entered. 
Dated this 24th day of October, 1916. 
PETERS & POWELL and 
GEO. W. TANNAHILL, 
Attorneys for Plaintiff. 
FRED EB. BUTLER and 
JOHN R. BECKER, 
Attorneys for Defendant. 
Endorsed: Filed Oct. 27, 1916. 
W. D. McReynolds, Clerk. 


(Title of Court and Cause. ) 

ORDER GIVING PLAINTIFF TO JAN. 1, 1917, 
TO LODGE STATEMENT OF EVIDENCE. 
Now, on this day, upon motion of the plaintiff and 

upon the stipulation filed in this cause, it is hereby 
ORDERED that the plaintiff shall have until the 

first day of January, 1917, within which to prepare, 
serve and lodge with the clerk of the above entitled 
court its statement of the evidence to be used upon 
appeal, as required by subdivision (b) of Rule 75 
of General Equity Rules, and that such statement, 
prepared, served and lodged as aforesaid, on or be- 
fore said date, shall have the same force and effect 
as if so prepared, served and lodged before the ex- 
piration of the term of the above entitled court at 
which the above case was tried and judgment therein 
entered. 
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Done in open court this 27th day of October, 1916. 
FRANK 8. DIETRICH, 
Judge. 
Endorsed: Filed Oct. 27, 1916. 
W. D. McReynolds, Clerk. 


(Title of Court and Cause.) 
NOTICE. 

To the Above Named Defendants and to Fred E. 
Butler and John R. Becker, Their Solicitors and 
Attorneys: 

You, and each of you, are hereby notified that the 
Dexter Horton Trust and Savings Bank, plaintiff 
above named, has heretofore, on the 30th day of De- 
cember, 1916, lodged in the office of the Clerk of the 
U. S. District Court at Moscow, Idaho, for your ex- 
amination, a statement of the evidence in the above 
entitled cause, and of the facts occurring at the trial 
thereof, for certification on the appeal! of the plaintiff 
from the final judgment rendered therein by said 
court on the 11th day of September, 1916, to the Cir- 
cuit Court of Appeals for the Ninth Circuit. 

You are also further notified that the plaintiff will 
at 10 o’clock A. M. on the 25th day of January, 1917, 
at the court room of the U. S. District Court, at Boise, 
Idaho, ask the Hon. Frank Dietrich, Judge of said 
court, before whom said cause was tried, to approve 
said statement. 

PETERS & POWELL, 
Attorneys for Plaintiff. 
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Service of the foregoing notice accepted by receipt 
of copy admitted this 30th day of Dec., 1916. 
FRED E. BUTLER, 
Attorney for Defendants. 
Endorsed: Filed Jan. 2, 1917. 
W. D. McReynolds, Clerk. 
By M. W. Griffith, Deputy. 


(Title of Court and Cause. ) 
STIPULATION. 

In this action notice having been prepared, served 
and filed that the Statement of the Evidence and Bill 
of Exceptions would be settled before the Court at 
Boise, on the 25th day of January, A. D. 1917, at 
Ten o’clock A. M. of said day, and the parties hereto 
having received notice from the Clerk of the above 
entitled court that the Hon. Frank S. Dietrich, Judge 
of the above entitled court, is absent from the State 
of Idaho, and is now in the State of New York, and 
will not return in time for the settlement of the evi- 
dence and the bill of exceptions as per notice hereto- 
fore served and filed, it is STIPULATED and 
AGREED that the statement of the evidence and bill 
of exceptions, or both may be taken up and considered 
at some date after the return of the Judge of the 
above entitled Court to Idaho, and that the attorneys 
for plaintiff shall serve upon the attorney for the 
defendants written notice of the time and place of 
the hearing at least ten days before the same is taken 
up for consideration and settlement, and that re- 
spondent be not required to take any steps or action 
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until the expiration of the time provided by law and 
the rules, after the service of such notice. 
Dated this 9th day of January, A. D. 1917. 
PETERS & POWELL, 
Attorneys for Plaintiff, 
Residing at Seattle, Wash. 
GEO. W. TANNAHILL, 
Attorney for Plaintiff, 
Residing at Lewiston, Idaho. 
FRED EK. BUTLER, 
Attorney for Defendants, 
Residing at Lewiston, Idaho. 
Endorsed: Filed Jan. 10, 1917. 
W. D. McReynolds, Clerk. 
By M. W. Griffith, Deputy. 


(Title of Court and Cause.) 
STIPULATION. 

IT IS HEREBY STIPULATED AND AGREED 
by and between the Plaintiff and Defendants, by their 
respective counsel, that the proposed statement of 
the evidence proposed by the plaintiff for certifica- 
tion on its appeal to the Circuit Court of Appeals 
for the Ninth Circuit, shall be amended in the follow- 
ing particulars: 

I. 

In the sixth line on page ten, the figures “1901” 

shall be changed to “191...” 
i, 

On line 13 on page 11, after the word ‘‘been”’ in- 

sert ‘rescinded as.” 
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III. 

In line 12 on page 23 change the figures “24th” to 

eceun 
IV. 

After the words “cruisers” in line nine on page 98 
insert the following: “Defendants then offered and 
there was received in evidence defendants’ exhibit 
No. 23 which is a plat of Township 38 N., R. 7 Hast. 

V. 

In lieu of lines 19 and 20 on page 140 insert the 
following: Thereupon said plat was offered by the 
defendants and received in evidence and marked de- 
fendants’ exhibit No. 37.” 


VI. 

In line eight on page 164 change the word “‘plain- 
tiffs” to “Defendants.” 

VII. 

The stipulation beginning with line 31 on page 
161 and ending with line 28 on page 162 shall be 
stricken out as it is a repetition of the same matter 
appearing on page 22 of the proposed statement. 

VIII. 

In line 25 on page 161 in lieu of the words, “Ex- 
hibits 2 and 21 respectively” insert ‘Defendant Ex- 
hibit 21.” 

IX. 

That all the documents attached to the deposition 
of Charles Portfors, and which are referred to in 
the stipulation appearing on pages 22 and 23 of the 
proposed statement shall be marked by the clerk of 
the court so as to identify the same as being docu- 
ments attached to said deposition, and may thereupon 


The County of Clearwater, Idaho, etal. 215 


be included as a part of the statement of evidence 
certified, as other exhibits in the case. 
».e 

That the said proposed statement when so amend- 
ed as above specified may be certified by the Judge 
of the above entitled court who tried the cause, as a 
true, complete and properly prepared ‘statement of 
all the testimony introduced upon the trial of this 
cause essential to the decision on the questions pre- 
sented by the appeal of the plaintiff, unless further 
changes shall be proposed by the defendants before 
the same shall be presented by the plaintiff to the said 
judge for certification. It is understood that all the 
exhibits referred to in said proposed statement shall, 
by proper reference thereto by the certificate of the 
Judge certifying said statement, become incorpor- 
ated into and made a part of such statement. 

XI. 

It is further agreed that the Judge of the above 
entitled court who tried this cause may enter an 
order directing that the following exhibits shall not 
be printed, but that the originals thereof shall be 
sent up to the Circuit Court of Appeals in lieu of the 
printed copies thereof, to-wit: Defendants’ Exhi- 
bits numbered 3, 6, 7, 8, 9, 10, 11, 12, 13, 14, 15, 
16, 17, 20, 20-a, 28, 24, 35, 36, 38 and 39. 

XII. 

It is further agreed that the Judge of the above 
entitled Court who tried this cause make and enter 
an order directing that only one of the warrants 
constituting Plaintiff’s Exhibit 1, and only one of the 
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warrants constituting Plaintiff’s Exhibit 2, shall be 
printed, and that the originals of both said exhibits 
shall be sent up to the Circuit Court of Appeals in 
lieu of the printed copies thereof. 
Dated this 28rd day of February, A. D. 1917. 
PETERS & POWELL, 
Attorneys for Plaintiff. 
FRED E. BUTLER, 
Attorney for Defendants. 
Endorsed: Filed Feb. 26, 1917. 
W. D. McReynolds, Clerk. 


(Title of Court and Cause. ) 
NOTICE. 

To the Above Named Defendants and to Fred E. 
Butler and John R. Becker, Their Solicitors and 
Attorneys: 

You, and each of you, are hereby notified that the 
Dexter Horton Trust and Savings Bank, plaintiff 
above named, has heretofore, on the 80th day of De- 
cember, 1916, lodged in the office of the Clerk of the 
United States District Court at Moscow, Idaho, for 
your examination, a statement of the evidence in the 
above entitled cause, and of the facts occurring at 
the trial thereof, for certification on the appeal of 
the plaintiff from the final judgment rendered there- 
in by said court on the 11th day of September, 1916, 
to the Circuit Court of Appeals for the Ninth Cir- 
cuit. 

You are also further notified that the plaintiff will 
at 10 o’clock A. M. on the 7th day of March, 1917, 
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at the court room of the United States District Court 
at Boise, Idaho, ask the Honorable Frank Dietrich, 
Judge of said Court, before whom said cause was 
tried, to approve said statement. 
PETERS & POWELL, 
Attorneys for Plaintiff. 
Service and copy acknowledged Feb’y 22, 1917. 
FRED EK. BUTLER, 
For Defendants. 
Endorsed: Filed Feb’y 26, 1917. 
W. D. McReynolds, Clerk. 


(Title of Court and Cause.) 
STATEMENT OF FACTS OCCURRING AT THE 

TRIAL OF THE ABOVE ENTITLED CAUSE 

PROPOSED BY APPELLANT DEXTER HOR- 

TON TRUST AND SAVINGS BANK, A COR- 

PORATION OF THE STATE OF WASHING- 

TON, FOR CERTIFICATION ON APPEAL TO 

THE UNITED STATES CIRCUIT COURT OF 

APPEALS FOR THE NINTH CIRCUIT. 

BE IT REMEMBERED: That on the eighth day 
of May, 1916, the above entitled cause came regu- 
larly on for trial in the above entitled court before 
the Honorable Frank S. Dietrich, Judge of said court, 
sitting in equity, the respective parties being repre- 
sented as follows: 

Dexter Horton Trust and Savings Bank, plaintiff, 
being represented by George W. Tannahill and Peters 
& Powell, and H. B. Beckett of counsel; and 

Defendants, County of Clearwater of the State of 
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Idaho and Oran D. Crockett as treasurer of said 
county by Fred E. Butler and John R. Becker, its 
attorneys. 

Thereupon it was stated to the court by counsel 
for the plaintiff that the plaintiff had been in doubt 
as to whether the affirmative matter pleaded in the 
answer and the demand in the answer of the defen- 
dants for affirmative relief constituted a counterclaim 
which called for reply under the rule, but that to re- 
solve any doubt on that point plaintiff had filed a 
reply to the answer, treating the affirmative matter 
as a counterclaim. 

It was thereupon stipulated by the parties in open 
court that the answer of the defendants might be 
amended in the following particulars. 

1. To allege that no certified list of the accounts 
which were allowed in favor of M. G. Nease was filed 
by the board of county commissioners of the defen- 
dant county with the treasurer of that county. 

2. To allege that none of the warrants on which 
the plaintiff relies in this cause shows when the lia- 
bility for which the warrant was drawn accrued. 

It was further stipulated between the parties in 
open court that the above amendments to the answer 
might be considered as denied by the reply and that 
the reply of the plaintiff might be amended so as to 
deny the allegations of paragraph twenty-five of the 
answer and specifically deny that any of the indebt- 
edness therein referred to and for which the pur- 
ported warrant or warrants relied upon by the plain- 
tiff in this action were drawn was an indebtedness 
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other than an ordinary and necessary expense in- 
curred under the general laws of the State of Idaho. 

It was further stipulated between the parties that 
all the allegations of the affirmative matter of the 
answer that are not denied in the reply as amended 
should be considered as admitted by the plaintiff and 
that the allegations in paragraph twenty-six on page 
twenty-four of the affirmative matter of the defen- 
dant’s answer was admitted by the plaintiff and that 
no further proof of said admitted allegations should 
be required of the defendants. 

The court thereupon directed that the above amend- 
ments should be made either by interlineation upon 
the face of the respective pleadings or by typewritten 
amendments filed with the clerk of the court. 

Thereupon the following testimony was introduced 
on behalf of the plaintiff. 

RALPH H. MacMICHAEL, as a witness on behalf 
on the plaintiff, testified as follows: 

I am a resident of the city of Seattle in the 
State of Washington and for about two years 
last past have been and am now the assistant 
secretary of the plaintiff Dexter Horton Trust 
and Savings Bank, which during all of the said 
time was and is now a corporation organized 
under the laws of the State of Washington, en- 
gaged in the banking business at the city of Se- 
attle in said State; I am also bond manager of 
the Dexter Horton National Bank of Seattle, 
Washington. Plaintiff, Dexter Horton Trust 
and Savings Bank, through me as its representa- 
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tive, purchased, upon the seventh day of July, 
1915, certain warrants of Clearwater County, 
Idaho. The face value of said warrants exclu- 
sive of interest was $44,072.69. Plaintiff pur- 
chased said warrants from M. G. Nease and paid 
to him therefor, on the seventh day of July, 
1915, the sum of $45,594.34, and the said war- 
rants were thereupon delivered to the plaintiff. 
I have all said warrants in my possession in 
court. The warrants are in two classes as to 
dates. One class bears date November 7, 1914, 
and consists of warrants numbered 7308 to 7360, 
both numbers inclusive, of the aggregate 
amount, face value, of $10,420.88. I have made 
copies of all of the warrants dated November 7, 
1914, and I have compared all copies with the 
respective originals, which copies I produce. 
Thereupon Exhibit Number One was introduced 
in evidence by the plaintiff and received, which is 
copies of said warrants number 7306 to 7360, both 
numbers inclusive, and it was stipulated in open court 
by counsel for respective parties that said copies 
should be received in evidence. to be given the same 
effect as evidence as if they were the original docu- 
ments. The witness then continued as follows: 
The other class of said warrants so purchased 
by the plaintiff bore date December 8, 1914, 
which is warrants numbered 7548 to 7718, in- 
clusive, aggregating in amount, face value, $33,- 
651.86. I have made copies of each of said war- 
rants and carefully compared all the same with 
the originals. 
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Thereupon the plaintiff’s Exhibit Number Two 
was introduced by the plaintiff and received in evi- 
dence, being copies of said warrants numbered 7543 
to 7713, inclusive, respectively, and it was stipulated 
by the parties that the same should be received in 
evidence without objection and with the same effect 
as evidence as the originals. 

It was thereupon admitted by the defendants in 
open court that the signatures to all the warrants, 
copies of which are shown by Plaintiff’s Exhibit One 
and Plaintiff’s Exhibit Two, are the genuine signa- 
tures of the officers of the defendant county as they 
purport to be and that each of the warrants was pre- 
sented to the treasurer of the county and stamped 
“Not Paid for Want of Funds,” and thereafter regis- 
tered by the treasurer of the county, as appears on 
the back of each warrant. Continuing the witness 
MacMichael stated: 

After the plaintiff had received the warrants 
I found that the date of the registration stamp 
had been omitted upon two of the warrants, 
numbered 7633 and 7638, respectively. The 
plaintiff returned the same to the treasurer of 
Clearwater County at Orofino, Idaho, with the 
request that the treasurer supply the omitted 
date, which was done and the two warrants 
were returned to the plaintiff. 

At the time plaintiff purchased the warrants 
it had no notice of any claim on the part of de- 
fendant county that they were not just obliga- 
tions of the county. Plaintiff first learned that 
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the defendant county had any claim of objection 
against these obligations in September or Octo- 
ber, 1915. No person or corporation except the 
plaintiff has ever at any time had any interest 
in any such warrants since the purchase there- 
of by the plaintiff. 

On -cross examination the witness MacMichael 
stated: 

I first learned that Clearwater county object- 
ed to the payment of the warrants from Mr. 
Howard of the Ladd and Tilton Bank of Port- 
land, Oregon. I received this information by 
letter from Mr. Howard but do not have the let- 
ter with me. The amount of $44,072.69, which 
I have stated was the face value of the warrants, 
did not include the accrued interest, but that 
amount paid by the plaintiff, to-wit, $45,594.34, 
took account of the accrued interest, being a dis- 
count of the face value of the warrants plus 
accrued interest. 

On re-direct examination the witness MacMichael 
stated : 

The amount of the discount was about one- 
half of one per cent. 

Thereupon the plaintiff introduced and there was 
received in evidence Plaintiff’s Exhibit Number 
Three, which is a certified copy of the record of the 
proceedings of the county commissioners of the de- 
fendant county of April 15, 1914, showing the action 
and proceedings of said board taken on said date in 
the cancellation of a certain contract bearing date 
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the 24th of February, 1914, theretofore entered into 
between Clearwater County and M. G. Nease and 
further showing the action and proceedings of said 
board in the consideration of the authorization and 
the entering into of a contract between Clearwater 
county and M. G. Nease for the cruising by the latter 
of timber lands in Clearwater county and showing 
further the filing of a bond by the said Nease with 
the American Surety Company, as surety, condition- 
ed for the faithful performance by him of such con- 
tract. 

Plaintiff then introduced and there was admitted 
in evidence Plaintiff’s Exhibit Number Four, which 
was a certified copy of the records of the board of 
county commissioners of Clearwater county allow- 
ing, on the 15th day of October, 1914, the claim of 
M. G. Nease in the sum of Ten Thousand Six Hun- 
dred Fifty-six and 46/100 Dollars for work perform- 
ed by M. G. Nease under the above mentioned con- 
tract dated April 15, 1914. 

Plaintiff then introduced and there was received 
in evidence Plaintiff’s Exhibit Number Five, which 
is a certified copy of the records of the board of coun- 
ty commissioners of the defendant county allowing, 
on November 7, 1914, the claim of M. G. Nease in the 
sum of Ten Thousand Four Hundred Twenty and 
83/100 Dollars for work performed by M. G. Nease 
under the above mentioned contract. 

Plaintiff then introduced and there was received 
in evidence Plaintiff’s Exhibit Number Six, which is 
a certified copy of the records of the board of county 
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commissioners of Clearwater county allowing, on the 
15th day of October, 1914, the claim of M. G. Nease 
in the sum of Eight Thousand Two Hundred Seventy 
and 58/100 Dollars for work performed by M. G. 
Nease under the above mentioned contract. 

The plaintiff thereupon introduced and there was 
received in evidence Plaintiff’s Exhibit Number 
Seven, which is a certified copy of the record of the 
board of county commissioners of Clearwater county 
allowing the claim of M. G. Nease, in the sum of 
Twenty-six Thousand Three Hundred Fourteen and 
90/100 Dollars for work performed by M. G. Nease 
under the above mentioned contract. 

Each of the claims shown in Exhibits Four, Five 
and Six, was originally allowed before the completion 
of the contract as a partial payment as the work pro- 
gressed and under the terms of the contract eighty 
per cent only of the claims were then payable. On 
each of said claims, Exhibit Four, Five and Six, ap- 
pears the record of the subsequent allowances, on the 
eighth day of December, 1914, of the balance of the 
twenty per cent on each of said claims. Thereupon 
it was stipulated in open court by the parties that 
the statement of the proceedings of the board of coun- 
ty commissioners of Clearwater county at the several 
meetings at which the above claims shown by Plain- 
tiff’s Exhibits Four, Five, Six and Seven were allow- 
ed, was published showing the amounts of these 
claims as required by law. 

M. G. NEASE, produced as a witness on behalf 
of the plaintiff, being first duly sworn, testified as 
follows: 
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I was during all the year 1914 a resident and 
citizen of the State of Oregon and have at all 
times since been and am now a resident and citi- 
zen of the State of Oregon and was not during 
any of said time a resident or citizen of the State 
of Idaho. My genuine signature appears on the 
back of each of the warrants of Clearwater coun- 
ty about which the witness MacMichael testified. 

OREN D. CROCKETT, produced as a witness on 
behalf of the plaintiff, being first duly sworn, testi- 
fied as follows: | 

I am a resident and citizen of the State of 
Idaho and have been such resident and citizen of 
the State of Idaho for nineteen years last past 
and I have not been a resident or citizen either 
of the State of Oregon or the State of Washing- 
ton during any part of said nineteen years last 
past. 

And thereupon the plaintiff introduced and there 
was received in evidence Plaintiff’s Exhibit Number 
Eight, which is a certified copy of the minutes of pro- 
ceedings of the board of county commissioners of 
Clearwater county of October 14, 1914, and Decem- 
ber 7, 1914, and December 8, 1914, showing the ac- 
tion of said board in allowing the claims of M. G. 
Nease. Thereupon the plaintiff rested its case. 

OREN D. CROCKETT, being recalled as a witness 
on behalf of the defendants, testified as follows: 

I am the treasurer of Clearwater county and 
one of the defendants. 
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He produced in court the book then in use by the 
board of county commissioners of Clearwater County 
and which had been used by them during the year 
1914 and which the commissioners furnished to the 
treasurer of the county during that period showing 
the list of claims allowed by the board of county com- 
missioners. Witness stated that: 

The book contains a list of the claims allowed 
and for which the warrants in controversy were 
issued to M. G. Nease but such list is not certi- 
fied. 

On cross examination the witness testified as fol- 
lows: 

The claim for which the following warrants 
were issued are not listed, warrants number 
7331 to 7339, inclusive, and warrants numbers 
7348, 7596, 7597, 7598, 7599 and 7656. The 
book shows uncertified lists of other claims ap- 
pearing in the book and allowed by the county 
commissioners during the years 1918, 1914 and 
1915 and for which warrants were issued as 
follows: 

On page 74 there is a list of claims allowed in 
the year 1918. On page 150 a list of claims al- 
lowed on the 23rd day of June, 1914. On page 
151, and the several pages following, the list of 
claims allowed at the July term, of 1914; the 
list of claims allowed in January, 1915. On page 
218 the list of claims allowed on the 14th day of 
April, 1915; also the list of claims allowed at 
the meetings of February and March, 1915. 
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He read to the court the head-line printed at the 
top of each right-hand page of the book, as follows: 
“Certified list of claims allowed. 
“Clearwater county, Idaho. 
“Commissioners Court Term 191...” 

The county commissioners list in this book the 
claims allowed by the commissioners’ court and 
file it in the treasurer’s office. The entries in the 
book are made by the clerk of the board. I took 
office as treasurer on January 11, 1915, and do 
not know anything about entries in the book 
made prior to that time. I know that the entries 
made in the book during my term of office were 
made by the clerk of the board because I am fa- 
miliar with his hand-writing. 

Thereupon the depositions of Frank Shreve and 
Charles Portfors, taken at Orofino, Idaho, on the sixth 
day of May, 1916, were read. At the taking of the 
depositions it was stipulated by the parties that any 
objections to the materiality and relevancy or com- 
petency of the deposition of any of the witnesses 
could be first urged at the trial of the cause without 
being taken or noted at the taking of the deposition. 
The witness FRANK SCHREVE, by his deposition, 
testified as follows: 

I am a resident of Orofino, Idaho, and have 
been since the organization of Clearwater coun- 
ty deputy auditor thereof and deputy clerk of 
the board of county commissioners and have at- 
tended to all its records. I was present at a 
meeting of the board of county commissioners, 
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held on or about February 24, 1914, at which 
the board considered the matter of letting the 
first contract with M. G. Nease for cruising tim- 
ber lands. 

The following question was propounded to him by 
counsel for the defendants: 

“Please state whether or not any officials were 
present at that time and, if so, who?” 

Thereupon plaintiff objected to any testimony be- 
ing received with reference to the commissioners’ 
meeting of February 24, 1914, on the ground that the 
contract between Clearwater county and M. G. Nease, 
which was authorized at that meeting, had been re- 
scinded as shown by the records of the Commission- 
ers’ Court already in evidence and that no rights 
were being claimed in this suit under that contract. 
Thereupon the defendants by their counsel asked 
leave of court to amend their answer so as to charge 
that there had been fraud and collusion in the making 
of the contract between Clearwater county and M. G. 
Nease, dated April 15, 1914. The court thereupon, 
over the objection of the plaintiff, granted leave to 
the defendants to amend their answer so as to in- 
clude therein the general statement of such fraud and 
collusion, but announced that the testimony and evi- 
dence in support of that general allegation would not 
be permitted to go beyond the specific facts or sug- 
gestions already in the answer. The answer of the 
deponent was thereupon read and was as follows: 

All the members of the board were present to 
the best of my recollection and also P. H. Blake, 
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the county assessor, and Mr. Portfors and Mr. 
Sampson Snyder, and several other men, as well 
as Mr. Nease. 

Continuing the deponent stated: 

The board also talked about letting a bid for 
cruising the timber and I heard Mr. John Swan- 
son and Mr. Portfors ask for specifications upon 
which to bid. Mr. Swanson stated to the board 
that he could estimate the timber but did not 
know that he could make the maps without 
knowing what was wanted, and Mr. Portfors 
conversation was about the same. Mr. Zalenka, 
one of the members of the board, stated that they 
could make up their own forms of maps and 
showed them a copy of Mr. Nease’s. Mr. Nease 
claimed that he had a copyright on his forms of 
plats and maps. There was a great deal more 
said but I do not recall what it was. Neither 
Mr. Swanson nor Mr. Portfors submitted a bid. 
Mr. Portfors desired to know how much time the 
board would give him to submit a bid and there- 
upon Mr. Blake, the assessor, made a speech to 
the board in substance that he had fooled along 
with the matter until his patience had been tried 
and that if the board did not take some action he 
would proceed to have the timber lands cruised 
and estimated. The matter had not been before 
the board for consideration previous to that time. 
There were two other bids filed with the board 
but they were not satisfactory. I do not know 
whether the board compared the bids or not but 
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they had the bids before them and said that 
Nease’s was the best bid and most satisfactory, 
but stated no reasons therefor. Prior to this 
meeting several people had asked me if the board 
was going to have the timber cruised and Mr. 
Becker asked me on the day of the meeting 
whether or not the letting of a contract for cruis- 
ing the timber was to come up for consideration 
on that day and I told him nothing more than 
that the special meeting had been called for that 
purpose and that any one else knew as much 
about itasI did. I had no knowledge as to what 
the board expected to do except what I could in- 
fer from the special call of the meeting. With 
reference to the qualification of Mr. Portfors 
and Mr. Swanson, the board said that they did 
not want to let a contract for the cruising to any 
one who was working for the timber company, 
and they said that Mr. Portfors was disqualified 
on that account but I do not remember that they 
said anything about Mr. Swanson. They asked 
Mr. Portfors if he had been working for the tim- 
ber companies and he said to Mr. Zalenka: “How 
could a man learn cruising without working for 
a timber company.” The board had before them 
a scrap book with clippings from newspapers, 
evidently sent them by someone who was not 
friendly to Mr. Nease, as the contents of the clip- 
pings was derogatory to him, but I do not re- 
member what it was. This scrap book was ex- 
amined by the members of the board before the 
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letting of the contract. The contract submitted 
by Mr. Nease at this meeting was not taken up 
and discussed by the board at any prior meeting. 
I wrote it into the minutes on that day. No for- 
mal vote was taken on it. Refreshing my recol- 
lection by reference to the commissioners’ minute 
book and the minutes therein of February 24, 
1914, I am able to say that the minutes must 
have been read to the board the evening of that 
day. The first contract with Mr. Nease of date 
of February 24, 1914, was not made a matter 
of record by the board. 

I acted as clerk of the board on April 14th, 
and 15th, 1914. On April 15 I was writing up 
the minutes and copied into the minutes the con- 
tract between the county and M. G. Nease bear- 
ing that date. It was read to me by Mr. Nease’s 
lawyer Mr. Beckett. The board-met on the 14th 
day of April, 1914, and also on the following 
day. All the business that was transacted that 
day was with reference to the Nease contract. 
This contract of April 15, 1914, was not con- 
sidered by the board prior to that date as far as 
I know. The county attorney had nothing to do 
with assisting me in preparing the minutes al- 
though I asked him to do so. I know of no re- 
quest that had been made by the assessor for 
cruising the timber lands prior to the meeting of 
the board of county commissioners on February 
24, 1914. If any such request had been made 
and filed with the board or made orally while 
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the board was in session I would have known it. 
Thereupon the court announced to counsel for the 
respective parties that both plaintiff and defendants 
might be deemed to have exceptions to all adverse 
rulings made during the trial and that it would be 
unnecessary to note exceptions. 
Continuing, deponent stated: 

No one appeared before the board of commis- 
sioners at its meeting of April 15, 1914, to sub- 
mit bids for the work of cruising the timber. 
There was no notes of the proceedings of the 
board of that date except such as appear of re- 
cord in his office. No plans or specifications for 
the cruising were prepared by the county com- 
missioners or other officers to his knowledge 
which did not appear of record in the proceed- 
ings of the board. 

On cross examination the witness SCHREVE in 
his deposition further testified as follows: 

When I said upon his direct examination that 
the contract between Clearwater county and 
M. G. Nease, dated February 24, 1914, was 
never made a contract of record I meant that 
the contract itself was not copied into the re- 
cord. The record of the minutes of the meeting 
of that day showed that the contract was entered 
into. The minutes of the meeting of the board 
of county commissioners of April 15, 1914, as 
they appear of record are correct. It was a 
regular session and not a called meeting. There 
was a publication of the statement of the pro- 
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ceedings of that meeting after the meeting ad- 
journed in the Orofino Tribune, a newspaper 
published in Orofino at that time. The contract 
between the county and M. G. Nease dated the 
15th day of April, 1915, was signed at the board 
meeting on that date. Mr. Beckett assisted me 
in making up the minutes of the board by read- 
ing this contract to me and I copied it into the 
record. 

Thereupon the deposition of CHARLES PORT- 
FORS was read and he testified in his deposition as 
follows: 

I am 44 years of age and live at Weippe. I 
have been a timber cruiser off and on during the 
last twelve years and am experienced in cruis- 
ing timber. Have been in Clearwater county 
and have worked for the Clearwater Timber 
Company and George Rubedew and also for the 
forestry service. I have done some cruising for 
individuals. My method of cruising has been to 
double run, going through each forty-acre tract 
twice; that is, to go through each forty twice. 

Thereupon the following question propounded to 
the witness by counsel for defendants was read: 

“Have you usually made any exceptions? If 
so, why and under what circumstances?” 

Thereupon the plaintiff by its counsel objected to 
this question and to the witness answering the same 
upon the following grounds: (1) That the purpose 
of the testimony sought to be elicited from the wit- 
ness by this question and also by subsequent ques- 
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tions which were propounded to the witness at the 
time of the taking of the deposition was to show that 
the work done by the cruisers who were in the em- 
ploy of M. G. Nease was not properly done and to 
examine into the question as to whether Nease had 
properly performed his contract in doing the work 
which he was required to do thereunder, and to show 
that the work done by Nease in the performance of 
his contract had not been done in the opinion of the 
witness in a correct manner. 

2. That the board of county commissioners of 
Clearwater county was under the law charged with 
the duty and power of accepting or rejecting the 
work done under all contracts let by the board within 
the scope of its powers. That the board of county 
commissioners having accepted the work done by 
Nease after performance of his contract, the 
county is bound by such acceptance which closes all 
inquiry into the question of whether the contract had 
been properly performed or not, in the absence of 
some showing that the commissioners had been in- 
duced to make such acceptance by some fraud or de- 
ceit practiced upon them in the matter of the accept- 
ance. 

Thereupon the court ruled that the defendants 
would be permitted to show, if they could, that the 
work of the contractor Nease was so improperly done 
that no honest man would accept it for the reason 
that such facts if proven might reflect light upon the 
motives of the parties in entering into the contract. 

Thereupon the deponent further stated as follows: 
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I have run through forty-acre tracts occasionally 
four times when I thought it necessary and have oc- 
easionally made single runs. I have made single 
runs in burned tracts when there was not timber 
enough to justify the company in buying it, but not 
in green timber, and usually cover in my cruise from 
four to eight forty-acre tracts a day. Four forty- 
acre tracts a day is a good average for a two weeks’ 
voyage. I have to move camp after cruising from 
four to six weeks depending upon the lay of the land 
which usually occasions a loss of a day’s time, which 
loss I consider in making up my day’s average. The 
character of the lands in Clearwater county is rough, 
brushy and cut up with deep ravines asa rule. There 
is some fairly level land around Weippe and in town- 
ships 87, range five, thirty-eight, range three, and 
thirty-seven, range three, and most of the townships 
have some little level land. i have done cruising in 
practically every township in Clearwater county ex- 
cept at the head of Clearwater river. The best sea- 
son for cruising is in the spring when the snow is 
settled. The brush is a difficulty that has to be con- 
tended with in the summer and also the roughness of 
the ground. There are various kinds of timber in 
Clearwater county: red fir, white fir and other kinds, 
all growth and new growth, found growing together 
in many places. The more different classes of tim- 
ber there are the longer it takes to cruise it. I have 
cruised timber in township 39, range 6, and township 
thirty-nine, range five. In those townships it would 
be pretty hard work to average four forty-acre tracts 
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a day in cruising. I cover as much ground in cruis- 
ing as any man I have worked with. I can’t cruise 
sixteen forty-acre tracts in a day under any condi- 
tions and in my judgment that amount of land could 
not be cruised in one day. A cruise arrived at by 
passing once through each forty-acre tract would not 
have any value for assessment purposes because a 
man could not see the timber and get an average on 
a single run. The amount of timber that a cruiser 
would see in passing through the lands once depends 
upon the lay of the ground. I would take in making 
a run a strip four rods wide. I count the trees in- 
side the strip, but it is necessary to see that the tim- 
ber outside the strip is the same. If the trees outside 
the strip have been burned in patches it would be 
necessary to go and see to what extent that runs and 
use my judgment to see how much of the timber is 
off the strip; otherwise one could not arrive accurate- 
ly at the extent of the burns and the general topogra- 
phy. In the spring of 1914 I saw Mr. Clark and Mr. 
Wherry, Mr. Young, Mr. McCombs and Mr. Benni- 
son, who were some of Nease’s cruisers, in the woods. 
They were cruising in townships 39, range three, 38, 
range three, 38, range five, and 39, range five, and 
39, range six, and particularly observed the work of 
Mr. Clark. He went through the forty-acre tracts 
the same asI do. As far as I could see there was no 
difference in the way he checked up these forties 
from my method except that he never took any mea- 
surements of the trees. I always take measure- 
ments. The frequency with which I take them de- 
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pends upon the quality of the timber. I make these 
measurements with a tape line. I did not see Mr. 
Clark make any measurements. I think it is neces- 
sary todoso. I followed Mr. Clark all day. He cov- 
ered eight forties in a day. He was with me three 
or four days. He was cruising in township 388, range 
three, and the land was favorable. I was present at 
the meeting of the board of county commissioners 
on February 24, 1914, when it considered the matter 
of letting the contract for cruising timber land in 
Clearwater county. The meeting was held in the 
county auditor’s office. There were present the three 
county commissioners, Mr. Schreve, Mr. Pat. Blake, 
Mr. John Swanson, and I think Mr. Snyder was 
there. Mr. Nease was there. On that day but prior 
to the meeting I talked to all the commissioners rela- 
tive to the subject of cruising the timber lands. I 
asked Mr. Zalenka if a contract for the cruise was 
to be let that day and he said that it was up to be 
considered but he did not know whether it was to be 
let or not. I told him that when it was to be let I 
wanted to know because I was planning putting in 
a bid. He told me that he was planning having local 
men do the checking. I talked also with Mr. Harri- 
son and Mr. Torgerson. [I consulted with Mr. Becker 
with reference to his making out a bid for me and he 
advised me to find out from the commissioners what 
kind of a cruise they wanted to make. I then talked 
to Mr. Zalenka and he said he did not have any speci- 
fications but to put in any kind of a bid I wanted to. 
This was prior to the meeting. At the meeting I told 
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the board I wanted to put in a bid and Mr. Zalenka 
said he could not consider a bid from me because | 
worked for timber companies, and I asked him if 
there was any other way to learn to be a timber eruis- 
er than to work for a timber company. I was not 
then in the employ of a timber company nor do I 
think Mr. Swanson was. Mr. Harrison asked me if 
I had a bid and I said no that I had tried all day to 
find out what kind of a cruise they wanted. Mr. 
Harrison asked me how long it would take me to 
make out a bid and IJ said it would not take me very 
long. Mr. Blake, the county assessor, then took the 
floor and said that the thing had fooled along long 
enough and that the contract had got to be let then 
or he would act. At that Mr. Zalenka asked for a 
vote and all the commissioners voted Yes for Mr. 
Nease. Mr. Harrison had told me that I could put 
ina bid if I wished. There was no other person pres- 
ent interested in bidding except myself and Mr. 
Nease so far as I know. I was considering bidding 
for myself and not for someone else. J think Mr. 
Harlin was up there, but I am not positive. I re- 
ceived no specifications from the board. I had no 
notice the contract was going to be let or considered 
that day. 

On cross examination the deponent testified as 
follows: 

What cruising I have done has been done by me 
under employment by the day. I have had no ex- 
perience in cruising by contract where the cruising 
was to be done by men under by employ. I have only 
had charge of one or two crews. I have never taken 
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a contract for cruising. When I stated that I saw 
Mr. Clark, one of Mr. Nease’s cruisers, I meant that 
I went right behind him in the woods for three or 
four days. I was also with Mr. Wherry for two or 
three days and also with Mr. Bennison for two days. 
I saw Clark four days, Wherry three days and Ben- 
nison three days. The Clearwater Timber Company 
had me do that. I was working for them. They paid 
me Five Dellars a day for doing it. The Clearwater 
Timber Company was opposed to this cruise. At the 
time I talked about putting in a bid to the county 
commissioners for cruising it was probably three or 
four months since I had been in the employ of any 
of the timber companies. I was then laying off dur- 
ing the bad weather and expected to go to work for 
them again as soon as the weather was better and 
have been drawing pay from them off and on ever 
since and for eight or nine years prior to that. 

On re-direct examination the deponent testified as 
follows: 

When I was working on the fire patrol I was work- 
ing for the Clearwater Timber Association which is 
composed of the State of Idaho and the Clearwater 
Timber Company and other holdings and I am pres- 
ent fire warden in the association and have been since 
last June and it is my duty as fire warden to keep 
down fires over all of the Clearwater country except- 
ing the reserve. I cover practically all of Clearwater 
county. It was in the month of April that I followed 
Mr. Bennison and Mr. Wherry in their cruising. 
I was in the employ of the Clearwater Timber Com- 
pany in following up these men for perhaps two 
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weeks. They were double running most of the work 
although they single run some of it. 

On re-cross-examination the deponent testified as 
follows: 

In February, 1914, I had a house and two lots in 
Clearwater county on the assessment roll but I do not 
remember whether I was then paying taxes on my 
ranch or not. I bought the ranch about that time. 
If I did not own the ranch at that time the amount 
of property assessed to me in Clearwater county was 
less than Five Hundred Dollars. I paid $2800.00 for 
the ranch. I had Five or Six Thousand Doilars in 
the bank but had no other personal property except 
household goods. I am a married man and have no 
property outside of Clearwater county. Mr. Zalenka 
told me that the commissioners preferred to employ 
someone to do the cruising for the county that had not 
recently been employed by anyone owning timber in 
the county. He also told me that one of the reasons 
why the board favored Mr. Nease was because he had 
no connection with the timber companies and never 
been employed or been connected with any of the 
timber companies owning land in Clearwater county. 

On re-direct examination the deponent testified 
as follows: 

Mr. Zalenka told me that Mr. Nease agreed to 
work free of the timber company. 

On re-cross examination deponent testified as fol- 
lows: 

That the amount of cash which I had on hand in 
February, 1914, depends upon whether IJ had at that 
time bought my ranch. If I had bought the land the 
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amount which I have stated I had in bank would be 
reduced by the amount of that payment. I paid Six- 
teen Hundred Dollars cash, taking the land subject 
to a mortgage of Twelve Hundred Dollars. 

The witness was excused. 

Thereupon it was stipulated by the parties in open 
court that Exhibit Number One attached to the de- 
fendants’ answer is a true copy of the notice calling 
a special meeting of the board of county commission- 
ers of defendant county for the 24th day of Febru- 
ary, 1914, and that Exhibit Number Six attached to 
the defendants’ answer is a true copy of the minutes 
of the said meeting and that there are no more min- 
utes appearing upon the record book of the board of 
county commissioners with reference to the execution 
of the contract of February 24. It was further stip- 
ulated that attached to the deposition of Charles 
Portfors is a true copy of the minutes of the meeting 
of the board of county commissioners of defendant 
county held on the 21st day of March, 1914, also a 
true copy of the minutes of the meeting of said board 
held on the 28th day of March, 1914, and that the 
copy of the minutes of the proceedings of said board 
of the 14th and 15th days of April, 1914, and the 
sixth day of June, 1914, certified by the county aud- 
itor on the fifth day of May, 1916, constitute a true 
copy of the entire record of the proceedings of said 
board with reference to the authorization and execu- 
tion of the contract by the defendant county and M. 
G. Nease bearing date the 15th day of April, 1914. 

It was further stipulated between the parties that 
a statement of the proceedings of the board of county 
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commissioners of the 15th day of October, 1914, the 
seventh day of November, 1914, and the eighth day of 
December, 1914, were duly published as required by 
law. 

Exhibit attached to the deposition of Charles Port- 
fors. 

Orofino, Idaho, Mar. 28th, 1914. 

Board met in special session pursuant to order 
of March 21st, 1914. Present: Frank Zelenka, 
Chairman and Commissioner 2nd Dist.; Frank Har- 
rison, Commissioner First Dist.; Joseph Kauffman, 
Clerk, by I’. N. Shreve, Deputy. 

Following proceedings were had, to-wit: 

Minutes of March 20th and 21st read and ap- 
proved. 

This being the time set by the board in accordance 
with notices of publication dated March 21, 1914, 
for the designation of timber lands to be cruised by 
M. G. Nease under the contract made Feby. 24th, 
1914, by and between the Board of County Commis- 
sioners of Clearwater County, Idaho, party of the 
first part, and M. G. Nease, party of the second part, 
the Board, at this time, designated the following 
lands: 

Sections 1, 2, 3, 4, 506; 7, 6p9, 10) 1115, lon 
and 18 in Township 38 North, Range 3 Hast. 

Sections: 10,11, 12,038) 4llae2 2223.2 
26, 27, 28, 29, 80, 31, 32, 33, 34, and 35 in Township 
39 North of Range 3 East B. M. 

Board adjourned sine die. 

FRANK ZELENKA, 
Chairman. 


4 
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Attest: 
JOSEPH KAUFFMAN, Clerk of Board. 
I’. N. Shreve, Deputy. 

Exhibit attached to the deposition of Charles Port- 
fors. 

Orofino, Idaho, Mar. 21, 1914. 

Board met in special session pursuant to adjourn- 
ment of Mar. 20th, 1914. 

All members of the Board present and Joseph 
Kauffman, Clerk, by F. N. Shreve, Deputy. 

It is ordered by the Board of County Commission- 
ers of Clearwater County, Idaho, that a special meet- 
ing and session of said Board be called for March 
28th, 1914, for the purpose of designating the timber 
lands to be cruised by M. G. Nease in accordance 
with the contract made by said M. G. Nease and the 
Board of County Commissioners, Clearwater County, 
Idaho, on Feby. 24, 1914. 

The Clerk of the Board is instructed to give the 
usual public notice by posting three notices in con- 
spicuous places, one of which shall be at the court 
house door. 

FRANK HARRISON, 
Commissioner First District. 

FRANK ZELENKA, 
Commissioner Second District. 

ELMER O. TORGERSON, 
Commissioner Third District. 

Board adjourned sine die. 

FRANK ZELENKA, 
Attest: Chairman. 
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JOSEPH KAUFFMAN, Clerk of Board. 
By F. N. Shreve, Deputy. 

Thereupon the court adjourned until ten o’clock, 
A. M., on May 9, 1916. 

Upon the reconvening of court on that date M. G. 
Nease was called as a witness on behalf of defend- 
ants and testified as follows: 

My report to Clearwater county of cruises made 
by me was based on the field reports made by the in- 
dividual cruisers in the field. I identify the docu- 
ment shown me as the report returned to me by Ar- 
chie Young on section four, township 39 north, range 
three, east. I do not know who made the notation in 
the margin of this report as follows: ‘These two 
forties were actually cruised. Balance done in 
camp.” It is not my hand-writing nor is it that of 
Mr. Fulton who wrote up the office report, nor is it 
Archie Young’s. This is not the first time that nota- 
tion has been called to my attention. 

Thereupon the defendants, by their counsel, offer- 
ed in evidence the above mentioned report of Archie 
Young, dated April 25 and 26th, 1914, and asked 
leave to substitute a copy for the original. Plaintiff, 
by its counsel, objected to said report being received 
in evidence on the ground that the court could not in 
this case examine into the correctness of the work 
done by Nease and that all questions in regard to 
the sufficiency of the performance of the work had 
been concluded by the acceptance of the work by the 
defendant county and that the evidence offered did 
not in any manner tend to substantiate any allega- 
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tions of the answer of collusion or fraud Plaintiff, 
by its counsel, requested that it be understood that 
this objection be taken and considered as made to 
all evidence that should be offered for a like purpose. 
Thereupon the court made the following ruling: 

THE COURT: Of course, gentlemen, it ought to 
be understood at this time that if you are going into 
this matter at all you will have to take it up in sucha 
way as to make it a circumstance tending to show 
a fraudulent agreement or understanding between 
this witness and the board of county commissioners. 
We can’t be drawn into an inquiry at this time as 
to the correctness of the work itself. In other words, 
we are not going to sit here as a board of county com- 
missioners would sit for the purpose of determining 
whether or not the warrants should have been drawn 
or the bills allowed, unless you go further and show 
that there was a fraudulent understanding or collu- 
sive arrangement between this witness and the board 
of commissioners, pursuant to which the board went 
through the form of allowing his claims without ex- 
amining into them, and they both understood that the 
work would not be properly done. 

Counsel for the defendants then stated to the court 
that they would later connect up the evidence offered 
and that it was submitted for the purpose of showing 
fraud and collusion because if that kind of work was 
passed by the commissioners that would tend to show 
such fraud and collusion. And plaintiff, by its coun- 
sel, then made further objection to said report being 
received in evidence that there was no proof before 
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the court as to who had made the notation in the 
margin thereof. 

Thereupon the court made the following ruling: 

THE COURT: The objection is overruled, pro- 
vided it will be connected up in that way, as suggest- 
ed by counsel. 

The document was received in evidence and mark- 
ed Defendant’s Exhibit 8. 

Continuing, the witness testified: 

In instructing my cruisers as to the lands they 
were to examine, I gave them township plats upon 
which the lands were marked which they were to 
cruise. I have in my possession all of the original 
field books that were turned into me by the men. 
Some of the men did not use field books but used 
celluloid pads instead. Most of the men who used 
field books kept them and did not turn them in to me. 

Thereupon counsel for the defendants propounded 
the following question to the witness: 

“Have you any books or have you prepared any 
statement showing the names of ail the men who 
worked for you and their actual time of employment 
and the amount paid and other figures and accounts 
tending to show what this work cost you?” 

Thereupon plaintiff by its counsel objected to the 
question and to the witness answering the same on 
the ground that the amount which it cost the witness 
to perform the work was immaterial to any of the is- 
sues in the case and that the amount paid by the 
witness to his men was likewise immaterial to any 
of the issues of the case. 
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Thereupon the court overruled the objections of 
the plaintiff and the witness answered as follows: 

Partially so, yes. 

Proceeding, the witness testified as follows: 

The statement is incomplete in that it does not 
show the amount of cash I paid out at various times 
from my own pocket. I have not in my possession 
any of the field books or estimates of James A. Mor- 
row or estimates of any other persons except my 
own men on any of the lands in Clearwater. county. 
At one time I had some figures which Mr. Morrow 
gave me and said were estimates by him upon some 
of the lands, but I returned these figures to Mr. Mor- 
row by mail. I do not know how much the cruise 
cost me. 

The witness was excused. 

EDWARD RANDOLPH, being produced as a wit- 
ness on behalf of the defendants, being first duly 
sworn, testified as follows: 

I am a timber cruiser and have cruised off and 
on for about 27 years. I have worked in Michigan, 
Minnesota and on the Pacific Coast. I worked for 
Mr. Nease at cruising both in the State of Idaho and 
in the counties of Clackamas and Clatsop counties 
in the State of Oregon. I entered Mr. Nease’s em- 
ploy in Clearwater county, Idaho, about May 17%, 
1914, and worked for him until the 14th of June of 
that year, and during that time I cruised about 3800 
acres. During that time I spent about 20 or 21 
days in actual working in the field. I came back to 
work for Mr. Nease in Clearwater county in August 
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of that year. I think it was the fifth of August; and 
continued until sometime in October, putting in 70 
days of actual work in the field including moving. 
One loses a day now and again in moving. I put in 
about 60 days during the latter period in actual 
cruising and cruised approximately 27,000 acres. 
My instructions from Mr. Nease were to get the tim- 
ber and to use my own judgment as to how I should 
run it. His instructions in the spring were to double 
run everything, and I did so except a half section. I 
used a different method in the fall. I run the forty 
lines and took a strip on each side of each forty. In 
the fall I sometimes cruised more than a section a 
day. I was in the farming part of the country and 
it was a lot better country than where I was in the 
spring. I cruised some farm lands taking the topog- 
raphy of it and I cruised the town of Weippe. I had 
instructions from Mr. Nease in writing and plats of 
the land showing by colors the government, state 
and patented lands. Mr. Nease told me to cruise all 
the patented lands. He gave me a plat of township 
34, north, range five east, and later township 34, 
north, range four, east. At the time he gave me 
the plat for township 386 north, range four, east, he 
told me not to estimate any state lands but that there 
were four government forties on the plat which he 
told me to estimate. That was all the government 
land in my territory which I was to cruise. I asked 
Mr. Nease what he wanted cruised up at Whites 
Meadows and he told me to go on out and get the 
timber and use my own judgment and to double run 
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it if it was necessary and where it was old timber I 
was to single run it. He did not tell me how much 
timber he expected me to cruise in a day. The rea- 
son I cruised more per day in the fall than in the 
spring was that in the spring I had a lot rougher 
country and the timber was much heavier. It was 
not nearly as good going and I could not go nearly 
so far in a day and back, and I did not double run 
it in the fall. In the fore part of August Mr. Nease 
told me to single run it. I do not know whether you 
would call the method I used in the fall a single run. 
I did not go through the center of a forty but I went 
along the sides of each forty. I cruised in that way 
before in Oregon, Michigan and Minnesota. I went 
through the center of some forties. I do not think 
one can get all the timber in that way in a rough 
country. That method of cruising is generally used 
in preliminary work. I have at times in cruising 
for J. D. Lacey and Company gone through the for- 
ties 16 times. When Mr. Nease told me to cruise the 
four government forties he gave me the impression 
that he wanted this done for his own use. 

On cross examination the witness testified as fol- 
lows: 

I turned in reports to Mr. Nease on each section 
of lands that I cruised and these reports were correct 
to the best of my knowledge and judgment and they 
showed the topography of the country and the quan- 
tity and kinds of timber from what I have seen on the 
land and it was the best of my judgment throughout... 
You cannot call the method of cruising that I used 
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in the fall of 1914 either as a single run or double 
run. I did work up on the section line and back on 
the eighths and so on through the section. I would 
see both sides of each forty instead of going through 
the middle. When I was in doubt as to any forty 
I would go over into the forty. I would go over into 
the forty a tally or so. The impression Mr. Nease 
gave me was to do what I could by hard work and 
that I was to single run except where the timber was 
heavy and I thought it needed a double run, and that 
I was to make an honest and careful cruise to the 
best of my ability. Mr. Nease did not say that he 
wanted the four government forties cruised for his 
own benefit but I inferred that; but not from any- 
thing that he said. I had to go through the woods to 
get the topography and estimate of the timber on the 
timbered portions of the farms. I do not know how 
much I cruised per day on an average. When I 
started to work for Mr. Nease he gave me written in- 
structions as to how I was to do my work and I fol- 
lowed them to the best of my ability. The copy of 
the instructions attached to the defendants’ answer, 
being Exhibit 16 of the answer, is a copy of the in- 
structions that I received. I did not follow out those 
instructions exactly. I took more acreage and more 
work. I did not detail. I single run a lot. I would 
have double run a little more of it if I had had more 
time but I did not have the time. I was told that a 
single run would be all right. I never knew of any 
other timber company except J. D. Lacey and Com- 
pany in its cruising requiring going through a forty 
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sixteen times to cruise it. Every timber company 
has its own system more or less. I worked for Mr. 
Nease in cruising the timber in Latah county, Idaho, 
for that county. 

On re-direct examination the witness Randolph 
testified as follows: 

I did not show on my plats by a small circle the 
exact points at which I took the elevations. I just 
put a dot there. At the start I just put the elevation 
on the forty line of some of my plats. I generally 
showed four elevations on a forty acre tract. I did 
not always read the barometer at the point indicated 
on the plat. My instructions were to put the eleva- 
tions at two points on each forty line. Aneroid bar- 
ometer determinations were very seldom put down 
on the actual spot where it was taken because we 
generally put down the elevations at some point des- 
ignated by even hundreds of feet and it is often 75 
or 50 feet or half a tally from where one is standing 
in reading the barometer to such point. I often in- 
dicated on my plats the elevations at points where I 
did not read the barometer by judging from the 
point where I actually read the barometer by the 
slope of the country what the elevation was at the 
point where it is indicated. I can cruise accurately 
and carefully in the rough part of Clearwater county 
about 160 acres of standing timber. I can do more 
than that and comply with the instructions. One 
hundred sixty acres would be a fair day’s work. In 
my cruising in Clearwater county I had time to meas- 
ure up trees and there was not a day that I did not 
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measure a tree, sometimes I measured with a tape, 
sometimes with my hands. Nobody ever criticized 
me for not following instructions. Mr. McKay never 
checked or criticized my work. I think he knew how 
I was doing it. 

On re-cross examination the witness Randolph 
testified as follows: 

About April 4, 1914, I received a letter from Mr. 
Nease about taking my elevations. 

The witness was then shown a letter addressed to 
him by M. G. Nease under date of April 4, 1914, and 
stated that he supposed that was the letter which he 
received but was not certain. The letter was then 
introduced in evidence and marked Exhibit Ten, for 
the Plaintiff. Continuing the witness stated: 

In estimating 160 acres as a day’s work for cruis- 
ing I mean of heavy timbered land. Some of the 
land that I was cruising in Clearwater county was 
not so very heavy. I had a compass man with me all 
the time by the name of Johnny Cox who took the top- 
ography and made his own plats of topography which 
I checked. He carried the aneroid barometer and 
had charge of that part of the work and was com- 
petent to do it. 

In answer to questions by the court the witness 
Randolph testified as follows: 

In cruising there are two of us go together—com- 
passman and myself. That was true both in the 
spring cruising and the fall cruising on this job. The 
ecompassman would make all the measurements of the 
land in order to keep me posted where I was on the 
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land. I did the estimating of the timber. I did this 
by taking strips through the land and estimating the 
individual trees as I went. In my fall cruising I 
ran along on the line between adjacent forties; that 
is to say, my runs through a section were eighty rods 
apart and I estimated the individual trees on a strip 
four rods wide on each run. When I got into big 
yellow fir timber and open country I would take a 
strip in my runs of 75 feet on each side. I would es- 
timate individually every tree on the strip that I 
could see and estimate the condition. I would esti- 
mate the height of a tree with my eye. I would es- 
timate the size of a tree by looking at it and would 
measure a tree occasionally to keep my eye in. I 
would note the number of trees and the number of 
feet in each tree and I would keep a record of the ag- 
gregate number of feet. In making a run I would 
keep the number of feet in my head adding it as it 
kept along until I came to the end of a forty when I 
would enter it on my tab which I had with me. From 
the number of feet of timber which I found in the 
strips which I run I would make an average estimate 
of the amount of timber on the entire forty after 
making allowances for openings and use my judg- 
ment as to the character of the timber on the whole 
Erac. 

In the conversation I had with Mr. Nease at Whites 
Meadows in the fall of 1914 I told him that I could not 
cover so much ground if I doubled run. We were 
talking about what was to be done. He said that a 
single run ought to be all right down south away 
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from the big timber. I was paid six dollars a day 
and expenses in the spring. I did not stay in Idaho 
during the summer. I went back to Portland after 
the spring cruises and came back in the fall. I had 
no definite understanding with Mr. Nease as to what 
pay I should receive for the fall cruise. I told him 
I would leave that to his own judgment when I came 
in. I expected him to pay me seven dollars a day. 
That is the going wages for a competent cruiser. A 
going wages for a compassman are from three to 
four dollars a day. 

On further direct examination the witness Ran- 
dolph testified as follows: 

When I spoke of taking a strip of 25 paces and go- 
ing through a section I meant 25 paces on each side 
of me. That is what I meant when I spoke of ten 
rods. At the time of the conversation with Mr. Nease 
at Whites Meadows I was about to go down in among 
jack pine and yellow pine which is not heavy old 
growth timber. There was some heavy timber in it 
but very little. This was around Weippe. It is 
pretty good country to get through and fairly level. 
In places it is densely timbered with young growth 
and in other places quite open. 

On re-cross examination the witness Randolph tes- 
tified as follows: 

In cruising lands in which there were openings in 
the timber the compassman would pass the openings 
in the timber and determine the area of the opening. 
If there was an 80 acre tract of timber by itself I 
would double run it. The first cruising I did in 
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Clearwater county was in township 39 north, range 
six, which was heavily timbered and it would take 
me longer to cruise land of that character than it 
would take to cruise in the same manner lands at 
Weippe. I think I could do two more forties a day 
around Weippe and do it in the same way. 

On further re-direct examination the witness Ran- 
dolph testified as follows: 

One section that I cruised in the spring had 29,- 
000,000 feet. I consider that a very heavy stand. 
Sections one, two, three, four, five, seven, eight and 
ten in township 36 north, range four, I do not con- 
sider light timber but it is a different kind and more 
uniform and of younger growth. At the time I 
signed up the contract with Mr. Nease I told him 
that I could not work for six dollars a day and strict- 
ly adhere to that contract. He said that he would 
pay me six dollars a day and that he needed the con- 
tract signed and wanted to use it. 

On re-cross examination the witness Randolph fur- 
ther testified as follows: 

I told Mr. Nease that the reason why I could not 
work for six dollars a day and adhere to the contract 
was that I would not sign a contract for a man that 
would go out and check me and say I was wrong and 
then deduct from my wages without giving me a 
chance to go over the land again. I said I would not 
stand for that. That was my objection. 

On further re-direct examination the witness Ran- 
dolph testified as follows: 

There was no other reason why I did not want to 
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sign the contract. I followed the written instruc- 
tions In my contract with Mr. Nease to a certain ex- 
tent and then I went by his verbal instructions. At 
any time he told me to do anything I did it. 

The witness was excused. 

ROY WHERRY, produced as a witness on behalf 
of the defendants, being first duly sworn, testified 
as follows: 

I am 30 years of age, a timber cruiser by occupa- 
tion and I have followed that work for fourteen 
years. I worked for M. G. Nease as a timber cruiser 
in Clatsop county, Oregon, in 1918, and Clearwater 
county, Idaho, in 1914. I started to work in Clear- 
water county on the 19th day of April, 1914, and 
worked continucusly for him for 66 days on that trip. 
I commenced work for him again in Clearwater coun- 
ty on the fifth day of August, 1914. I had no in- 
structions from Mr. Nease as to the manner in which 
I should do my work only in a general way. I did 
have written instructions. The lands which I was 
to cruise were designated to me on a blue print. [| 
think the lands which I was to cruise were designated 
in red on the plats although I do not recollect the col- 
ors. The state and government lands were designated 
on the plats. There was nothing said to me by Mr. 
Nease about my cruising any government or state 
lands except as to a tract of state land that was 
marked on my plat and I asked him whether he want- 
ed that tract cruised as I had to go through it any- 
way and he said, yes. I cruised it. That was the 
north half of the southwest quarter of section eight, 
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township 38 north, range six east. In making up 
my report on that-section I designated the north half 
of the southwest quarter as state land by writing 
in the margin and designating by an arrow point to 
the description of that forty and that has been 
erased. It was written in lead pencil. I am posi- 
tive that this designation was there when I turned in 
the report. I had only one conversation with Mr. 
Nease with regard to the government unpatented 
lands and that was at Whites Meadows on the fourth 
of August, 1914. Heasked me to cruise the east half 
of the southwest quarter of section 23, township 38 
north, range six east, as soon as possible as he wished 
to place scrip on it if it was good land. In my re- 
port on this section I designated the east half of the 
southwest quarter as government land. I did not 
knowingly cruise any other government land. At 
the time I was talking to Mr. Nease about cruising 
section eight, township 38 north, range six east, he 
said whenever it was convenient to cruise an eighty 
acre or forty acre small tract of state land to cruise 
it and turn it in that they could get by with that 
much. My written instructions were to mark up the 
letter N at each section corner or quarter corner. 
About the 20th of August at Whites Meadows Mr. 
Nease asked me if I was marking the corners by 
writing my own name. I told him I was and he re- 
quested me not to do that. I made no reports of tim- 
ber found on any land which I did not actually cruise. 
On the 14th day of October, 1914, at the Bollinger 
Hotel at Lewiston, Idaho, I had a conversation with 
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Mr. Nease at which Mr. Thomas Laughlin and Harry 
Leighton were present in regard to putting in the 
figures on a tract of land described as the south half 
of the north half of section 15, township 38 north, 
range six east. Mr. Nease asked me if I could put 
the figures on it and I told him, no. He then asked 
me if it would average with the work I had done and 
I told him I did not know, that it might. He said 
that it had since become patented land or taxable 
property since the time I had cruised there. Mr. 
Nease’s foreman in charge of the work in the spring 
of 1914 was Mr. Murray. Ata later time Mr. Mc- 
Kay was the checker. I double run the larger por- 
tion of the land I cruised for Mr. Nease in the spring 
of 1914. I should judge that about sixty per cent of 
it was double run. All the land that I cruised in the 
fall was single run. I prepared the plat on the back 
of the field report on section eight, township 38 north, 
range six east. The numbers 3700 and 3950 on the 
north line of the northeast quarter of the 
northeast quarter of that section and_ the 
numbers 4050 and 4050 on the south line of that 
tract represent the elevations, that is, guessed at. 
I took the elevations in the middle of the line between 
the points where the elevations are indicated and 
then made an allowance, guess, on each side and put 
the elevations in. In estimating elevations I some- 
times lowered it below and sometimes raised it above 
the elevation of the point at which I stood and in 
level ground I put it in practically the same. My in- 
structions were to put two elevations in, one on each 
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side of where I actually was in order to indicate a 
double run. In the spring cruising I averaged 279 
acresaday. In the fall I averaged 387 acres per day. 
I single ran all the lands in the fall and in the spring 
I doubled about sixty per cent of what I cruised. 
J changed my method of cruising in the fall because 
I was trying to get acreage. My instructions from 
Mr. Nease were to get through as quickly as possible. 
He gave me these instructions at Whites Meadows 
on about the fourth of August and again about the 
17th of August. I have in my possession all of the 
original field books or notes made by me while work- 
ing for Mr. Nease. The figures 27,000, under the 
heading of Ties in the field report on section four and 
the figures 28,000 under the heading of Ties on the 
field report of section ten, and the figures 44,000 un- 
der the heading of Ties on field report of section 15, 
all in township 38 north, range three, east, are figures 
which I entered on the report. It was part of my 
instructions to find the number of ties on the land 
and I know of no reason why the number of ties 
shown on this report should not have been reported 
by Mr. Nease to the county if such is the case. 

The figures on the field reports for sections four, 
five and six in township 39 north, range three, east, 
are my figures, except the following: 

“1915. 915-C in the cedar poles column; 

H1350 in the column for dimensions and 
lengths of poles; and 150 opposite the northwest 
of the northwest. I suppose those figures refer 
to the check made by the county checker. 
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The figures showing number of ties on section 
four, 42,500; on section five, 48,500; on section six, 
29,500, are my figures and I found that number of 
ties on the sections respectively I have checked up 
the county records of the Nease cruise to ascertain 
whether or not the topography was properly entered 
on the county books and I have found considerable 
variance in section six, township 38 north, range six, 
east. My signature appears to the field report on 
section six, township 88 north, range six east. It 
differs from the report made upon this section by Mr. 
Nease to the county in this: Mr. Nease’s report to 
the county shows the main divide running through 
the south half of this section. On my report there is 
no such divide shown except that it is broken. The 
divide slopes in two directions. There are several 
ridges shown on my report to Mr. Nease that are not 
shown on his report to the county. There is consid- 
erable difference between the reports in the number 
of elevations shown. My report shows an elevation 
on each ridge and Nease’s report shows no elevation 
except on the forty line. I put elevations at the 
creeks and ridges because that was the instructions. 
I made the soil plat or a land description plat on 
field report of section two, township 38 north, range 
six, east, which bears my name, except the interlined 
places along the north border and except the descrip- 
tion marked D-4. I made all the land description 
plat on the field report on section three, township 38 
north, range six east, except D-4 at the top of the 
plat. That indicates steep, raugh and rocky ground. 
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I found no soil of that description and I know of no 
reason why it should be described so in the report. 
The figures D-4 on Nease’s reports on section 35, 
township 39 north, range six east, indicates steep, 
rough and rocky ground. I was employed by the 
county to do some cruising in company with Mr. John 
Swanson and Mr. L. E. Albright in townships 35, 37 
and 39 north, range five east. We estimated all the 
pine and white fir together. I took the red fir and 
cedar poles and Mr. Swanson took the tamarack and 
ties. We divided up the work that way so as to make 
it easier for us to get an accurate report on the prin- 
cipal timber. Mr. Albright ran the compass taking 
the distances and the topographic features. We be- 
gan doing this work for the county on the 26th day of 
March of this year and finished it on the fourth day 
of May of this year. In doing the work I used the 
usual method employed by cruisers in double run- 
ning and in this case we took extra care to get a close 
check so as to be fair. We measured a large percent- 
age, far more than usual, of the trees, and we availed 
ourselves of every opportunity to measure up down 
trees taking dimensions and top diameters. We 
measured up on this work something over 1200 white 
pine tree butts to get the diameters. I measured up 
considerable trees on each forty to get a very fair 
average butt, and the other timbers whenever I con- 
sidered it necessary I would measure them up too. I 
made my measurements with the vard stick—placed 
this stick up against the trees and took the level of the 
trees and at the same time give the man an oppor- 
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tunity to allow for defects in the tree, and in making 
these butt allowances allowance was made for every- 
thing but defect, swells and bark counted out, as, for 
instance, when we have a tree showing a 22 inch 
butt, oftentimes that would be 24 or 25 if it was 
allowed to stand full. I made those butt measure- 
ments, and the defects were allowed for in another 
way, oftentimes by allowing a log less; sometimes, 
where there was only half a log this allowance was 
made, and after figuring up the timber to allow a 
percentage off for that. | We didn’t use the same 
methods on every forty, because we went according 
to the timber that we found, a great deal, and condi- 
tions. We cruised about 201 acres per day for act- 
ual working time, all three of us working together. 
The conditions facilitated the work for they were 
very favorable, both as to weather conditions and sur- 
face of the ground. We worked on snow for the 
greater part of the time and we used snow shoes in 
the afternoon after the snow began to thaw, but dur- 
ing the morning hours conditions were perfect. I 
do not think that the two of us working together 
would enable us to cover any more ground in a day 
than a man working alone. It would perhaps take a 
little bit longer for the same ground due to the fact 
that a little more time would be taken at the end in 
checking up together. We used the straight system, 
counting the timber two rods on each side of us. We 
kept count of the principal timber on tally registers, 
which are counting machines something like a speed- 
ometer, running from one to one thousand. Asa rule 
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we checked up together so that if there was any great 
difference and we could not agree on the number of 
trees on any forty we left that to be recruised. Our 
estimates were independent of everything except 
where we took a different kind of timber and trans- 
ferred it onto our own books, then we took the other 
man’s estimate on that. I did the red fir, cedar, and 
cedar poles, and Mr. Swanson did the tamarack and 
ties, and we did the spruce and fir together. Some- 
times we treated the red fir as ties. Sometimes 
Swanson would take trees too small for ties and he 
would speak to me about it so that we would not re- 
cruise it. The first section we cruised was section 
34 in township 85 north, range five east. I have my 
field notes for the work. 

The defendant then offered in evidence a tabulated 
statement showing the amount of timber in thous- 
ands of feet and also poles and ties found by Mr. 
Wherry and Mr. Swanson in the cruises made by 
them for the county in the months of March, Apr'! 
and May, 1916, as compared with the cruises report- 
ed by Mr. Nease to Clearwater county. The plaintiff 
by its counsel objected to such statement being re- 
ceived in evidence on the following grounds: 

1. The purpose of the statement offered is to show 
that the cruise made by Mr. Wherry and Mr. Swan- 
son and Mr. Albright in March, April and May of 
1916 is at variance with the cruise made by Mr. 
Nease under his contract and filed with the county. 
It does not tend to show any collusion or fraud. That 
the fact, if such it be, that the estimates made by Mr. 
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Wherry and Mr. Swanson do not agree with the es- 
timates made by Mr. Nease’s cruisers of the same 
land is not material to any of the issues in this case. 
The question whether the Nease cruise is in some 
respects inaccurate is not a matter to be tried in this 
case. 

2. Under the terms of the contract between Nease 
and the county Nease was bound and it was his priv- 
ilege to recruise and make good any work that the 
county should reject. If any of Nease’s work was 
faulty the remedy of the county was to require the 
work to be made good. 

3. After having accepted the work the county 
cannot now relieve itself from such acceptance by 
showing that some of the work was not properly 
done. 

4. The contractor Nease entered into a bond with 
the county to protect the county and conditioned for 
the faithful performance of his work. This bond did 
not expire until October, 1915. There is no claim 
nor evidence that there has been any concealment 
from the county of the character of the work done. 

Thereupon the court over-ruled the objection and 
permitted the statement to be received in evidence 
on the ground that the facts shown by the statement 
might be some of the circumstances which taken to- 
gether with other evidence the defendant would have 
a right to argue tended to show collusion, a conspir- 
acy and fraud. 

Thereupon the above mentioned statement was 
marked Defendants’ Exhibit Four. 
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Continuing the witness testified as follows: 

Statement marked Defendants’ Exhibit Four 
shows all the figures and estimates made by myself 
and Swanson in our cruises for the county and is a 
correct copy of my field books of cruises. 

The defendants by their counsel then offered in 
evidence a comparative statement showing the dif- 
ferent varieties of timber and the total number of 
poles as shown by Mr. Nease’s report and Mr. Wher- 
ry’s estimates on two forty acre tracts in section 
25; four forty acre tracts in section 35, all in town- 
ship 37 north, range five east; three forty acre tracts 
in section 2; four forty acre tracts in section 11; 
thirteen forty acre tracts in section 14; and four 
forty acre tracts in section fifteen; four forty acre 
tracts in section twenty-four; four forty acre tracts 
in section twenty-five; all in township thirty-nine 
north, range five east, which the witness Wherry tes- 
tified to be correct, and thereupon plaaintiff by its 
counsel objected to the statement being received in 
evidence not upon the ground that it was a compila- 
tion by the witness but upon the same grounds upon 
which plaintiff objected totheintroduction in evidence 
of defendants’ exhibit Number Four. The plaintiff’s 
objection was overruled by the court and the state- 
ment was marked Defendants’ Exhibit Number Five. 

Continuing the witness testified: 

When I went out to do this check cruising for the 
county I did not know how much timber Mr. Nease’s 
reports showed on the lands which I checked. While 
doing this check cruising I made an examination of 
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the corners to determine whether or not Mr. Nease’s 
cruisers had checked up at the corners. I looked to 
see whether there was any letter N marked up or 
any name or dates. 

Thereupon the following colloquy occurred between 
one of the counsel for the plaintiff and the court: 


MR. POWELL: 

“The court will understand of course that the same 
objection goes to all this line of examination. 

THE COURT: 

“Yes, that will be understood.” 


Continuing the witness testified: 

I failed to find any letter N marked up by Nease’s 
cruisers as follows: 

In township 35 north, range five, section 27, south- 
west of the northwest and the northwest of the south- 
west, 80 acres; section 34, northeast corner; town- 
ship 37 north, range five east, section 25, southwest 
corner; quarter corner, west line; section 26, north- 
west corner; southwest corner; quarter corner, east 
line; section 85, northeast corner; also southwest; 
township 39, north, range five east, section two, quar- 
ter corner, south line; section eleven, southwest and 
southeast corners; section twelve, southwest corner; 
in township 37 north, range five east, section 14, 
northeast corner and northwest corner, quarter cor- 
ner, south line; section 15, northeast corner, section 
24, northwest corner, section 25, northwest and 
southwest corners. I have had seven years actual 
experience at logging and cutting timber previous to 
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the time I started cruising. This is of value in esti- 
mating because it gives a man a practical knowledge 
of timber so as to enable him to make eliminations 
for defects, breakage in falling, and so forth. 

On cross examination the witness Wherry testi- 
fied as follows: 

During the time Mr. Swanson and Mr. Albright 
and myself were doing the check cruising for the 
county in March, April and May, we worked every 
day except one, from March 29 to May 4. Mr. Swan- 
son received the descriptions of the land that were 
to be cruised from Mr. Becker, one of the counsel for 
the defendants. There was no written instructions 
given us at any time and we were supposed to make 
an absolute check of the land by methods employed by 
cruisers and to double run. We were told to make a 
careful estimate and to double run each forty. I 
gathered from our instructions that we were to make 
a careful, accurate, impartial estimate of the land. 
And we did so. 

I am prejudiced against Mr. Nease, but notwith- 
standing I was prejudiced against him that would 
not induce me to jeopardize my own reputation try- 
ing to turn in a crooked estimate or to ruin some 
other man’s reputation as a cruiser. I have quite a 
bitter feeling against Mr. Nease but that would not 
influence me in my work. In doing the work for the 
county I had no figures of Mr. Nease’s. I consider 
this controversy in a way as a personal matter—a 
fight between myself and Mr. Nease and I may have 
so expressed myself a number of times. I may have 
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stated various times that I was going to get him, 
meaning by that to get him as a cruising proposition. 

Thereupon the plaintiff by its counsel offered and 
there was received in evidence Plaintiff’s Exhibit 
Number Eleven, which is a letter written by the wit- 
ness Wherry to Mr. Thomas Laughlin, from Pierce, 
Idaho, and dated April 30, 1916. 

The plaintiff then offered and there was received 
in evidence Plaintiff’s Exhibit Number Twelve, 
which is a letter written by the witness Wherry to 
Mr. H. M. Leighton, from Pierce, Idaho, dated April 
4, 1916. 

Continuing, the witness testified: 

The expression, sons of B , used by me in a 
letter marked Plaintiff’s Exhibit Twelve was intend- 
ed by me to apply to Mr. Nease with others. 

Plaintiff by its counsel then offered and there was 
received in evidence Plaintiff’s Exhibit Number Thir- 
teen, which was a letter written by the witness Wher- 
ry to Mr. H. M. Leighton from Wieppe, Idaho, and 
dated March 27, 1916. 

Continuing, the witness testified as follows: 

Mr. Swanson is a competent cruiser. I got the 
impression that I was being rushed in the cruising 
which I did for Mr. Nease in the fall of 1914 because 
my instructions were to get more acreage every time 
I met Mr. Nease because we were in a hurry to get 
through in Clearwater county. There was nothing 
said to the effect that I should slight my work and 
I did not get that impression. My impression was 
that acreage was the main thing wanted regardless 
of the quality of the work. 
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Plaintiff by its counsel offered and there was re- 
ceived in evidence Plaintiff’s Exhibit Number Four- 
teen which is a letter from M. G. Nease written to 
the witness Wherry and dated September 28, 1914. 
Plaintiff then offered and there was received in evi- 
dence Plaintiff’s Exhibit Number Fifteen, which was 
a letter written by the witness Wherry to M. G. Nease 
and dated October 4, 1914. 

Continuing, the witness testified as follows: 

I cruised approximately 34,000 acres for Mr. 
Nease in Clearwater county, and I made a report 
on each and every section thereof to Mr. Nease, and 
I made no report that was not to the best of my 
knowledge and ability correct. I actually cruised 
and estimated the land which I reported on to him. 
In doing the check cruising for the county in 1916 I 
cruised thirty-two forties alone and the balance I 
cruised with Mr. Swanson, the total acreage being 
6440 acres. In making that cruise J took a strip two 
rods on each side of me on each run through a forty. 
In this manner I would actually cover on a double 
run four acres out of each forty. It is much easier 
to get over the ground when snow is on when the 
snow if off the ground. It is the rough ground and 
the underbrush that makes it heavy going. Whether 
the ground is easy or difficult to cover makes a great 
deal of difference in the accuracy of the estimate of 
the cruiser. Because naturally when a man is going 
over hard ground and gets tired he does not do his 
work so well. I could do twice as much ground 
around Weippe as I could in a rough country. The 
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daily average of the ground covered by me while 
cruising for Mr. Nease in Clearwater county was 
about 320 acres a day. I worked 102 days and I 
did not count in the days that I spent in moving. In 
doing the check cruising with Mr. Swanson for the 
county in 1916 I was more than usually careful in 
making the estimate. It was more careful work 
than is usually done for commercial or county pur- 
poses. We did more actual measuring getting dia- 
meters and in getting the work done a little better. 
I think it likely that it is more correct than it would 
be if a man was not working on what I call special 
work. In doing this work I cruised all the merchant- 
able timber on the basis of a common sense cruise. I 
did not take white pine down lower than about 16 
inches. Perhaps one forty had 15-inch butts, a few 
logs of that size. I did not estimate tops under 8 
inches. I had no instructions about that, I followed 
my own judgment in that matter. I don’t confine 
myself to instructions in such matters when I am in 
the woods. A man is forced to use his own judgment. 
A good cruiser is supposed to use his own judgment 
largely when sent out to estimate timber. He may 
have certain instructions regarding certain timber 
and kinds but there is no fixed rule to go by that I 
ever heard of or encountered, and I would consider 
that any other competent cruiser would do likewise. 

On re-direct examination the witness Wherry tes- 
tified as follows: 

I could have made a better estimate on the land 
that I cruised for Mr. Nease if I had gone through 
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each forty twice. It is my experience that a complete, 
accurate and thorough estimate cannot be made on a 
single-run cruise. The suit case incident which I 
referred to in the letter marked Plaintiff’s Exhibit 
Twelve and also in the letter marked Plaintiffs Ex- 
hibit Thirteen was this: At the time I came up here 
to Orofino for the first time in regard to this matter 
I went over to the Hotel where I had stopped before 
and I owed them a bill there, and I hadn’t been there 
for some time, and when I went up they were mighty 
glad to see me, and J went and got my suit case and 
some papers J had in it, including my field books, that 
is, they were not in there. I went back to Portland. 
On the day I left Portland, or the day before, I went 
back to this hotel with my suit case to get the rest 
of my cruising outfit; I had it there, and I had been 
told I could have it any time I wished it, and I left 
my suit case there in the morning, with the intention 
of coming back in the afternoon, and when I came 
back in the afternoon they had taken my suit case 
and locked it up, and refused to let me have access 
to it, and in the suit case I had some papers. What 
I meant by sealing and locking it was so that I would 
be able to tell if any disturbance was made in the 
books, which I find was made. There was nothing 
in the suit case of any value to the landlord and it 
looked very much to me like the handiwork of Mr. 
Nease. I suppose that Mr. Nease knew that I was 
coming up here to do this work of course as I had 
talked with two or three people in Portland about 
it. I had told Leighton. 
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On re-cross examination the witness Wherry testi- 
fied as follows: 

J. D. Lacey and Company is the only timber com- 
pany that I know of that requires going through a 
forty-acre tract sixteen times in cruising it. In my 
opinion that is largely bunk because you do not get 
any better average by going through it sixteen times 
than by going through it twice. You get a better 
average by making a double run than by making a 
single run because you see more of the land. In this 
country it is impossible to do accurate work on a 
single run. A man may think he is doing it and I 
have no doubt that many of the men that were work- 
ing for Nease were conscientious enough. 

On further re-direct examination the witness 
Wherry testified: 

I did not know whether the figures compiled by 
me in the woods in making this cruising check for 
the county were higher or lower than Nease’s figures 
until I arrived at Orofino except as to two sections; 
and I don’t know yet. JI have not had time to check 
them over. I helped compare them but I have made 
no check of the whole amount. The way I came 
to know that we were going over the same ground 
that Miller and Snyder checked was that I found 
Miller’s name registered at one of the townships and 
at the other Snyder’s. I assumed that it was their 
work because they were marked up at the corners in 
writing. I had no other way of knowing that I was 
going over Miller and Snyder’s work. 

The witness was excused. 
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MELVILLE SMALL, produced as a witness on 
behalf of the defendants, being first duly sworn, tes- 
tified as follows: 

I live at Orofino, Idaho. I have twice compared the 
figures shown in red opposite the name Nease on de- 
fendants’ Exhibit Number Four with the estimates 
of Mr. Nease as filed in the records of the assessor 
of Clearwater county and I found them correct. I 
have also examined and checked the comparative 
statement marked Defendants’ Exhibit Number 
Five. I have checked it with reference to the figures 
of Mr. Nease shown thereon in red and the same is 
correct. 

Thereupon the defendants by their counsel offered 
in evidence said comparative statement marked De- 
fendants’ Exhibit Number Five. The plaintiff by its 
counsel objected to the said statement and to the re- 
ception of the same in evidence upon the same 
grounds of objection theretofore given by the plain- 
tiff to any evidence tending to prove the inaccuracy 
of the Nease work and upon the grounds of objection 
theretofore urged by the plaintiff to the reception 
of said statement in evidence which objections appear 
upon pages 41, 42 and 43 hereof. Thereupon the 
plaintiff’s objections were overruled by the court and 
the said statement was received in evidence. 

The witness was excused. 

JOHN SWANSON, produced as a witness on be- 
half of the defendants, being first duly sworn, testi- 
fied as follows: 

I live at Orofino, Idaho, and am 58 years of age. 
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I have had experience as a woodsman for about 32 
years. J started in cruising in 1907, working as a 
compassman until the fall of 1909 when I began 
cruising, which continued to be my principal occupa- 
tion until the spring of 1914. 

I began cruising work for Clearwater county in 
company with Mr. Roy Wherry and Mr. Albright on 
the 29th day of March, 1916. Mr. Wherry and my- 
self cruised the timber and Mr. Albright ran the com- 
pass and took the topography. In doing this work 
we took four rods strip. We measured up once in a 
while to get the average of the sizes and measured 
up wind-falls to get the size of the tops and the length 
of the timber on the ground. I had no figures of Mr. 
Nease or any other estimator while doing this work. 
I did not know how our result compared with those 
of Mr. Nease until after our work was completed. 
In doing this cruising for Clearwater county I cruis- 
ed on an average of about 160 acres a day. Mr. 
Wherry averaged a little more than J did. I was 
absent two or three times during the work. The 
figures in my field books used on this work are all 
my own and I have the book in my possession. I 
have compared the tabulation marked Defendants’ 
Exhibit Four and it is correct, and my signature is 
on the certificate thereto. 

Thereupon the defendants by their counsel offered 
in evidence the tabulation marked Defendants’ Ex- 
hibit Number Four. The plaintiff objected to the 
same and to the reception of the same in evidence 
upon the same grounds of objection theretofore given 
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by the plaintiff to any evidence tending to prove the 
inaccuracy of the Nease work and upon the grounds 
of objection theretofore urged by the plaintiff to the 
reception of said statement in evidence which ob- 
jections appear upon page 41 and 42 hereof. There- 
upon the plaintiff’s objections were overruled by the 
court and the said statement was received in evi- 
dence. 

Continuing, the witness Swanson testified as fol- 
lows: 

In the above cruising for Clearwater county I 
eruised the tamarack and ties and Mr. Wherry cruis- 
ed the red fir, cedar and cedar poles. Tamarack, red 
fir and cedar has only about one-third the value of 
white pine. I think the second growth white pine 
would be worth about Two Dollars a thousand and 
the old growth anywhere from Four to Five Dollars 
a thousand. The red fir, tamarack and cedar would 
be worth about Fifty Cents a thousand. My experi- 
ence in cruising Clearwater county has been that I 
had to run through each forty-acre tract twice to 
get results. I think it possible that the result of a 
single run on a large district would bring practically 
the same result as a double run, but in my judgment 
one cannot arrive accurately at the amount of tim- 
ber in individual forty-acre tracts by a single run 
method of cruising. In making the cruise in com- 
pany with Mr. Wherry for Clearwater county I did 
not knowingly omit any precautions to arrive at an 
accurate estimate of the timber. We measured more 
timber and more butts than is usually done in ordi- 
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nary cruising. I think Mr. Wherry is a competent 
eruiser and that Mr. Albright was a competent man 
to report on the topography. We found all the cor- 
ners where they existed. 

On cross examination the witness Swanson testi- 
fied as following: 

I began cruising in 1909 for Clearwater Timber 
Company. I have also cruised probably thirty or 
forty claims for individuals. A claim is 160 acres 
and it would take me about one day to cruise it. All 
the rest of my cruising has been for the Clearwater 
Timber Company. Mr. Fohl is the agent of the 
Clearwater Timber Company and looks after their 
interest in Clearwater county and lives at Orofino. 
I was not in the employ of the Clearwater Timber 
Company in 1914. I was appointed fire warden for 
Clearwater Timber Protective Association in March, 
1914. I worked for the Clearwater Timber Company 
a little in the fall of that year. The instructions 
given me before doing the cruising for Clearwater 
county in the spring of 1916 were given to me by 
Mr. Becker and were to the effect that we were to 
do the work thoroughly and carefully. 

On re-direct examination the witness Swanson tes- 
tified as follows: 

Mr. Becker in giving me my instructions for the 
cruising done for the Clearwater county in 1916 told 
me not to try to get over too much ground. 

On re-cross examination the witness Swanson tes- 
tified as follows: 

I obeyed the instructions not to cover too much 
ground. 
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FRED BAILEY, produced as a witness on behalf 
of the defendants, being first duly sworn, testified 
as follows: 

I worked in the timber during the Nease cruise. 
Mr. Archie Young cruised sections 24 and 25, in 
township 39 north, range five east. I was with him 
at the time. I was working after him checking him 
up for the Clearwater Timber Company. This was 
in May, 1914. Mr. Young in examining said sections 
24 and 25 just followed up and back on a stream 
which ran through the section. The compassman 
was Mr. Cox and he did not pace the distance. Mr. 
Young did not leave the trail. The compassman did 
not go to all the corners in these two sections but only 
to one corner, the northwest corner. I do not know 
how the compassman got the elevations unless he 
guessed at them. I do not know how long it took 
Young to cruise these two sections but he just walked 
up through and back the trail. Did not go through 
all thirty-two forties in these two sections. He went 
through the two sections and came back over the 
same course. 

On cross examination the witness Bailey testified 
as follows: 

I was paid by the Clearwater Timber Company 
for following Young and checking up his work. I 
don’t know how many days I spent doing it but I 
was there something over a month. I was not follow- 
ing Young all the time but was following others of 
Nease’s cruisers for the rest of the time. After 
Young had passed through sections 24 and 25, town- 
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ship 39 north, range five east, and back, he went to 
work at another section and I went with him. I think 
I followed him for about eleven days. I do not know 
anything about the result of his work on those sec- 
tions. I talked with Mr. Young while I was follow- 
ing him and checking him up and camped with him. 
I followed right along after him as I went through 
the woods in plain sight of him and I suppose he 
knew what I was there for. 

The witness was excused. 

Thereupon the court adjourned until 9:30 A. M., 
on Wednesday, May 10, 1916. 

On Wednesday, May 10, 1916, at 9:30 A. M., the 
court re-convened. 

Thereupon counsel for the respective parties called 
the attention of the court to the fact that amend- 
ments to the pleadings had been made as theretofore 
permitted by the court. 

Thereupon it was stipulated between the parties 
that amendments of the answer by interlineation may 
be considered as specifically denied by the plaintiff’s 
reply, and it was further understood and ordered by 
the court that all amendments made during the 
course of the trial by either side should be deemed to 
be denied by the other. 

JAMES A. MORROW, produced as a witness on 
behalf of the defendants, being first duly sworn, tes- 
tified as follows: I reside at Lewiston, Idaho, and 
am 538 years of age and my occupation is cruising 
part of the time and part of the time mining. 

The defendants by their counsel then offered in 
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evidence the report of M. G. Nease to the defendant 
county of his cruising of sections 27, township 35 
north, range five east, sections 34, township 35 north, 
range five east, section 138, township 37 north, range 
five east, sections 24, 25, 26, 338, 34, 35, in township 
37 north, range five east, and sections 2, 11, 12, 14, 
15, 24 and 25, in township 39 north, range five east, 
being the lands cruised by the witness Wherry and 
the witness Swanson in their check of Nease’s cruise. 
These reports were offered in evidence not for the 
purpose of showing the topography but only the tim- 
ber estimate and the report on the character and 
kind of timber, burns, etc. Said reports were received 
in evidence and marked Defendants Exhibit Number 
Six. 

The defendants then offered and there was received 
in evidence Defendants’ Exhibit Number Seven, be- 
ing the report of M. G. Nease of his cruise on section 
3, township 41 north, range one east, sections 5, 18, 
19 and 28, township 38 north, range two east; sec- 
tions 20, 21, 22, 27, 32, 33 and 34, township 39 north, 
range two east; section three, township 34 north, 
range five east; sections 80 and 31, township 36 
north, range five east; section 26, township 37 north, 
range six east; section nine, township 38 north, range 
seven east; and section one, township 37 north, range 
eight east. 

The defendants then offered and there was received 
in evidence Defendants’ Exhibit Number Eight, 
which is the reports of M. G. Nease to Clearwater 
county of his cruise on sections 15, 23 and 26, town- 
ship 35 north, range four east. 
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The defendants then offered and there was received 
in evidence Defendants’ Exhibit Number Nine, which 
is the reports of M. G. Nease to Clearwater county 
of his cruise of sections 31, 32 and 33 in township 40 
north, range two east. 

The defendants then offered and there was receiv- 
ed in evidence Defendants’ Exhibit Number Ten, 
which is the report of M. G. Nease to Clearwater 
county of his cruise of sections 2, 12 and 27, town- 
ship 89 north, range four east. 

Thereupon the defendants offered in evidence De- 
fendants’ Exhibit Number Eleven, which is the topo- 
graphic sketch on the back of the original field report 
of the witness Wherry of his cruise of section six, 
township 38 north, range six east, which he made for 
M. G. Nease, and the original topographic plat of 
said section turned in by Nease as a part of his re- 
port on the same section to Clearwater county. The 
plaintiff thereupon objected to said documents being 
received in evidence on the ground that they did not 
tend to prove anything which is in issue in the case. 
The court overruled the objection and the same were 
received and marked Defendants’ Exhibit Eleven. 

The defendants by their counsel then offered and 
there was received in evidence Defendants’ Exhibit 
Number Twelve, which is the original report of M. 
G. Nease on section 34, township 35 north, range five 
east. 

Defendants by their counsel thereupon offered and 
there was received in evidence Defendants’ Exhibit 
Number Thirteen, which is the report of M. G. Nease 
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to Clearwater county of his cruise of section 13, town- 
ship 37 north, range five east. 

The defendants thereupon offered and there was 
received in evidence defendants’ Exhibit Number 14, 
which is the report of M. G. Nease made to Clear- 
water county on his cruise of section 26, township 
37 north, range five east. 

Defendants then offered and there was received in 
evidence defendants’ Exhibit Number 15, which is 
the report of M. G. Nease made to Clearwater county 
of his cruise of section 35, township 37 north, range 
five east. 

The defendants by their counsel then offered and 
there was received in evidence Defendants’ Exhibit 
No. 16, which is the report of M. G. Nease made to 
Clearwater county of his cruise of section 24, town- 
ship 39 north, range five east. 

The defendants by their counsel then offered and 
there was received in evidence Defendants’ Exhibit 
Number 17, which is the report of M. G. Nease to 
Clearwater county of his cruise on section 25, town- 
ship 89 north, range five east. 

The court granted permission to the defendants to 
substitute a copy of each of the defendants’ exhibits 
numbered six, seven, eight, nine, ten, eleven, twelve, 
thirteen, 14, 15, 16 and 17 in lieu of the original, to 
which substitution the plaintiff made no objection. 

Continuing, the witness Morrow testified: 

I worked for Mr. Nease in the spring of 1914 but 
did not work for him in the fall. I cruised about six 
sections for him. I was out in the field about 26 days. 
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I cruised a half of section 18, township 39 north, 
range six east, and I cruised one forty acre tract in 
section 14, and I think the whole of sections 15, 16, 
17 and 18 in that township. The figures 1220 on the 
line marked northwest of northeast on my report on 
section 18 are in lead pencil and have been changed 
in ink to 950. This isin the white pine column. That 
change was not in the report when | turned it in to 
Mr. Nease. This is true also with reference to the 
change in the figures 240 in the white fir column to 
145 and of the figures 35 in the cedar column to 150. 
All my figures are in pencil. The figures 1540 on 
the line marked northeast of the northwest in the 
white pine column have been changed in ink to 650. 
This is true of my figures 280 under the white fir col- 
umn which have been changed to 150 in ink and in 
the tamarack column 10 has been added in ink and 
in the cedar column my figures 75 have been changed 
to 125. None of the figures in ink are mine; and 
none of them were on the report when I turned it 
in to Mr. Nease. Opposite the line northwest of 
northwest my figures 1035 have been changed to 709 
and on the line southwest of northwest my figures 
955 have been changed to 705, and on the line south- 
east of northwest my figures 1100 have been changed 
to 750. All these in white pine column. None of 
these changed figures which are in ink were on the 
report when I turned it in to Mr. Nease. 
Thereupon it was admitted in open court by the 
plaintiff that every change in every original report 
that has been made was made not by the cruisers but 
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by Mr. Nease in his office and that every report upon 
which a change has been made shows such change in 
ink, and announced in open court that the plaintiff 
had all reports upon which any such changes had been 
made segregated for inspection. , 

Continuing, the witness Morrow testified: 

On my report on the above section 19 on the line 
southwest of northeast my figures 1155 in the white 
pine column have been changed to 800 and on the 
southeast of the northeast my figures 1825 have been 
changed to 1000. None of these changes were on the 
report when I turned it in to Mr. Nease. The figures 
13825 under the white pine column would indicate 
1,325,000 and the changed figures of 1,000 in ink 
would indicate 1,000,000 feet of lumber. 

On my report on section 21 on the northwest quar- 
ter of the northeast quarter my figures of 315 for 
white pine have been changed in ink to 820 and my 
figures 985 for white pine on the northeast of the 
northwest have been changed to 1175 and my figures 
475 for white fir on the northeast of the northwest 
have been changed to 75 and my figures 250 on the 
northwest of the northwest have been changed to 125. 
He cruised the north half of section 23 and the north 
half of section 24 in township 39 north, range six 
east. 

Thereupon it was stipulated in open court that the 
acreage of the tracts that the witness testified he had 
cruised amounted to 5,274.96 acres. 

Proceeding, the witness testified as follows: 

I actually cruised all of the land about which I 


284 Dexter Horton Trust & Savings Bank vs. 


have been testifying by the strip system and went 
twice through each forty. I used the method which 
I always used and I think I arrived at a careful and 
accurate estimate of the amount of timber on the 
land and to the best of my knowledge the figures 
placed on my report of the cruise of section 18 and 
which have been changed as I have above testified 
show the actual quantity of the respective kinds of 
timber as I found it on the ground at the time of 
cruising it. 

Mr. McKay was foreman for Mr. Nease. He and 
I both cruised one forty acre tract and there was only 
a few thousand feet difference in our estimates. I 
think a difference of ten or twelve thousand feet in 
the estimates of the timber of a forty acre tract would 
be reasonably close. 

After I had settled up with Mr. Nease we were 
talking in his office about the reports and he said that 
some men may be good cruisers but they may be a lit- 
tle high or a little low and that he reserved the right 
to raise or lower the cruisers’ estimates but he did not 
say that he was going to raise or lower any of them. 
In cruising where I double run I can average from a 
quarter to a half a section a day. I gave Mr. Nease 
some figures that I had on a cruise that I made of 
lands in township 88 north, range three east. He 
said he would like to see them and check them over 
and see how his cruise compared with mine. Mr. 
Nease never returned these figures tome. Mr. Nease 
never made any criticism of my work while I was 
cruising for him, and he did not call my attention 
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to the fact that I was cruising to high or to low, nor 
criticise me in any way. I did not know that my 
figures in any of my reports had been changed until 
I was in Orofino about the middle of last March. I 
at one time cruised for Mr. Brown and Schofield. 
The tabulated statement which is shown me correctly 
shows the comparative figures of Nease’s cruise and 
my cruise for Brown and Schofield on the lands 
therein described. The figures 380 on the line north- 
east of the northeast which are midway between the 
red fir and the tamarack columns show that we esti- 
mated the tamarack and the red fir together. Three 
Hundred eighty means 380,000 feet board measure. 

Thereupon defendants by their counsel offered in 
evidence the comparative statement last referred to 
by the witness Morrow. The plaintiff by its counsel 
objected to such offer and to the reception of said 
statement in evidence for the reason that a compari- 
son of the cruises made by My. Nease and Mr. Mor- 
row upon the same lands was not relevant or mate- 
rial to any of the issues in the case. The objection 
was overruled by the court and the statement was 
then received in evidence and marked Defendants’ 
Exhibit Number 18. 

On cross examination the witness Morrow testi- 
fied as follows: 

When I was cruising in township 39 north, range 
six east, I was cruising in heavy timber and it was 
hard going. I generally, with the exception of a few 
days, cruised a half section a day. In my conversa- 
tion with Mr. Nease in regard to my figures for 
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cruising in township 88 north, range three east, he 
asked me if I had any figures on any of the timber 
anywhere in the Clearwater belt and I told him that 
that was about all I had and he asked me if he could 
check over my figures of a few forties to see how 
they ran in comparison with his work and I told him 
that he could. None of my figures were used by Mr. 
Nease so far as I know. His work had already been 
done in that township at that time. When I was 
working for Mr. Nease Mr. McKay and I would often 
figure up in the evening and we would always check 
out right together. At the request of Mr. McKay 1! 
recruised the northwest quarter of the northeast 
quarter of section 20 in township 39 north, range six 
east, and I raised my figures I think 150,000 on the 
white pine on that forty. It was a rainy, stormy 
day when I first cruised it and I might have got off 
on it on some point or other. It seems that the coun- 
ty checker had been over it and there was a difference 
between his figures and mine and I told him that I 
would go over it again for my own satisfaction in 
case there might be a mistake. Mr. McKay and Mr. 
Nease said that they wanted good fair estimates. Mr. 
Nease gave me the same written instructions that he 
gave the other cruisers. I never have heard of any 
custom where there are checkers employed and there 
is a variation in the work done by the men to adjust 
it by raising or lowering. I have often compared 
my estimates in cruising with those of other men. I 
did not find variations to any great amount. No two 
men will find exactly the same amount. There is 
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always some variation. Five to ten per cent varia- 
tion is a normal amount. The difference in the esti- 
mates of the cruisers is caused by difference of judg- 
ment as to defects and breakage in falling and as to 
the amount of merchantable lumber in a tree. Cruis- 
ing is not an exact science. It is a matter of judg- 
ment, which is acquired by experience in actual cruis- 
ing. 

The witness was excused. 

JOHN R. BECKER, produced as a witness on be- 
half of the defendants, being first duly sworn, tes- 
tified as follows: 

I reside at Orofino, Idaho. I have checked over the 
original reports of Nease’s cruise returned by him 
to Clearwater county. There is something over 503,- 
000 acres turned in by Mr. Nease and charged for 
and for which he received warrants. I compiled the 
statement to show the results of my examination of 
his reports and I have that statement with me. The 
numbers at the left show the township and range. 
The column headed “Charged” shows the acreage 
charged for by Mr. Nease in each township. The 
next two columns under the general heading ‘‘Pat- 
ented” show the amount of land charged for by Mr. 
Nease and whether estimated or not estimated. The 
column headed “Estimated” under the double column 
headed “Patented” shows the acreage of the lands 
upon which he reported any timber taken by forty 
acre tracts; that is to say, if he reported any timber 
on a forty acre tract which was patented it is in- 
cluded in this column although his topography plat 
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may show that the larger part of the forty acre tract 
or lot was not timbered. The column headed “Not 
estimated”, under the general heading ‘‘Patented”’ 
might more properly be headed “‘Not timbered ;” that 
is to say, the figures in this column are made up of 
the forty acre tracts and lots upon which no timber 
is reported by Mr. Nease, being lands which, on Jan- 
uary 1, 1915, had either passed to patent or to final 
certificate so as to be subject to taxation on that date. 
The next two columns show the acreage of lands re- 
ported by Mr. Nease which were not subject to tax- 
ation on January 1,1915. The first of these columns, 
under the general head of “Unpatented” which is 
headed ‘Estimated’ shows the acreage in each town- 
ship made up of forty acre tracts and lots on which 
timber was reported by forty acre sub-divisions. The 
column headed “Not estimated” under the general 
head of “Unpatented” might more properly be head- 
ed “Not timbered.” It is made up of forty acre 
sub-divisions and lots which were not subject to tax- 
ation prior to January 1, 1915, and on which forties 
and lots Mr. Nease reported no timber. The last 
column on the tabulation is made up by adding all 
of the lands indicated upon his plat of each section 
as brush, burns, openings, meadow lands, or other 
than green timber. On the topographic plats of Mr. 
Nease’s reports the extent of a burn or other area 
other than green timber is indicated on each forty 
acre tract or lot. Under the last mentioned column 
headed ‘‘Not estimated” or not timbered is the acre- 
age for which he charged but which is not shown as 
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green timber on his topography. The note at the 
bottom of the table “According to government sur- 
veys the amount charged is 560.86 acres in excess 
of actual areas claimed to have been cruised,” refers 
to an error in township 36 north, range four east, 
where Mr. Nease returns on his plat and charges 
for on his bills some five or six hundred acres which 
is not shown on the government survey of that town- 
ship and also included minor discrepancies between 
the bills and the actual acreage as shown by govern- 
ment survey. This statement shows that out of the 
508,997.52 acres charged for by Mr. Nease 440,967.- 
50 were subject to taxation prior to January 1, 
1915, and Mr. Nease reported some timber on every 
forty acre tract or lot comprising this total. That 
of the lands subject to taxation on January 1, 1915, 
28,082.79 did not have any timber on any forty acre 
sub-division or lot according to Mr. Nease’s report, 
and for which he charged. That of the lands not 
subject to taxation on January 1, 1915, Mr. Nease 
reported timber on 26,706.59 acres by forty acre sub- 
divisions and lots, and that he reported no timber on 
any forty acre sub-division of 7,679.78 of the lands 
not subject to taxation. I have checked this compila- 
tion with the original report of Mr. Nease and it is 
correct. 

Thereupon the defendants offered said compara- 
tive table in evidence and it was received and marked 
Defendants’ Exhibit Number 19. 

Defendants by their counsel then offered and there 
was received in evidence Defendants’ Exhibit Num- 
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ber 20, which is thirty-eight plats certified by the 
register of the United States land office at Lewiston, 
Idaho, under date of April 19, 1916. 

On cross examination the witness Becker testified 
as follows: 

The last column in the tabulated statement marked 
Defendants’ Exhibit Number 19 which is headed 
“Platted as Not Timbered” includes all entire forty 
acre tracts which were reported as having no timber ; 
and also openings, clearings, etc., being such parts of 
other forty acre tracts which were reported to have 
some timber as were included within the burns, 
marshes, openings, clearings, etc. 

On re-direct examination the witness Becker tes- 
tified as follows: 

If Mr. Nease reported any timber at all on any 
forty acre tract I included the entire forty acres in 
the column “Estimated” on Defendants’ Exhibit 
Number 19. For example: If his topography on his 
report of a forty acre tract showed only one acre of 
green timber and 39 acres burned, I put the entire 
forty acres under the column “Estimated.” I have 
examined the original field reports turned in to Mr. 
Nease by his cruisers. According to the field re- 
ports which I have examined Mr. Albright cruised 
13,600.64 acres; Mr. Bennison, 15,088.68; Mr. Con- 
ry, 20,028.10; Mr. Cronan, 16,998.23; Mr. Clark, 
37,441.91; Mr. Dockery, 22,421.66; Mr. Hart, 14,- 
547.51; Mr. Hamer, 29,464.72; Mr. Kelley, 13,085.- 
17; Mr. Johnston, 18,796.78; Mr. McCombs, 31,732.- 
49; Mr. McKay, 11,197.24; Mr. Murray, 29,714.51; 


The County of Clearwater, Idaho, etal. 291 


Mr. Miller, 26,832.59; Mr. Morrow, 5,274.96; Mr. 
Olinger, 33,819.93; Mr. Peneger, 15,869.52; Mr. 
Randolph, 31,735.25; Mr. Snyder, 27,790.57; Mr. 
Slattery, 15,866.35; Mr. Tuttle, 19,584.41; Wherry, 
34,497.93; Weir, 8,728.63; Young, 9,884.75; mak- 
ing a total of 503,997.52. I have also found from 
these field reports that Mr. Albright worked only 
during the fall cruise, that is, his reports are dated 
in August,-September, or October, 1914. This is 
true also of Mr. Conroy, Mr. Cronan, Mr. Dockery, 
Mr. Hart, Mr. Hamer, Mr. Kelley, Mr. Johnston, Mr. 
Miller, Mr. Penegor, Mr. Snyder, Mr. Slattery, Mr. 
Tuttle, and Mr. Weir. That Mr. Morrow worked 
only in the spring, that is, his reports are dated prior 
to July 1, 1914. I have also found that Mr. Ran- 
dolph did 3,862.16 acres in the spring, and 27,873.09 
acres in the fall. 

On re-cross examination the witness Becker tes- 
tified as follows: 

Mr. Young and Mr. Bennison worked only in the 
spring. Mr. Clark cruised in the spring 7961.24. ~ 
The balance of his cruising was done in the fall. Mce- 
Combs, McKay, Murray and Wherry work both 
spring and fall. Olinger cruised 3856.88 acres in the 
spring. 

The witness was excused. 

BENJAMIN E. BUSH, produced as a witness on 
behalf of the defendants, being first duly sworn, tes- 
tified as follows: 

I have had more or less experience in the past 
twenty years in cruising timber. For the past seven 
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years I have been field agent for the Idaho State 
Land Department looking after the state timber, 
making selections and sales and protecting it from 
fire. My method of cruising in normal timber al- 
ways has been to go twice through a forty acre tract 
taking a strip each time six rods wide, counting the 
timber on two strips through, making a total of 
twelve rods. If the timber runs even I multiply the 
amount of timber by six and two-thirds which would 
give me the amount on a forty acre tract. Often 
times, however, there are bare spots and burns for 
which allowances must be made. I do not think that 
a single run cruise is of any value for commercial or 
assessment purposes on forty acre tracts although 
it might be fairly good average on large tract. Ihave 
employed timber cruisers and J have never asked a 
cruiser to average over a quarter section a day in his 
cruises. Sometimes in ordinary timber it is possible 
to get a half section and other times it will fall be- 
low the quarter section. I doubt if a cruiser could 
average a quarter of a section a day if he followed 
the written instructions given by Mr. Nease to his 
cruisers which have just been read to me. Aneroid 
topography is only approximate. I do not think that 
it would be possible for a man to get all of the data 
with reasonable accuracy called for by those instruc- 
tions in passing through a forty acre tract only once. 

On cross examination the witness Bush testified 
as follows: 

I have never had any experience in taking obser- 
vations from aneroid barometers. The cruising of 
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timber is only an estimate and two men cruising the 
same piece of land at different places may get a dif- 
ferent result. There will be more discrepancy in case 
of single running than double running. Double run- 
cruises by different men should not show extensive 
variation. However sometimes they vary widely. I 
have never had any experience in double run cruis- 
ing. I know that it is customary for the cruiser if 
the character of the timber changes at all to offset. 
That is, run a certain distance to the right or to the 
left, perhaps four or five offsets in the same forty 
acres. There is a great deal of open country around 
Weippe and it is not as heavily timbered as in the 
Clearwater country or in the Pierce City country. 
There are cases in which you can’t get a fair esti- 
mate even with a double run cruise. All cruising is 
but an estimate and two experienced estimators may 
vary materially in their estimates. If a cruiser in 
his cruising actually sees and counts only four acres 
out of the forty acres I would not consider his esti- 
mate an estimate at all. The accuracy of the esti- 
mate does not necessarily depend upon the amount 
of the forty acre tract which the cruiser actually 
covers and counts. It depends largely upon the 
amount of the land he can see upon each side of him 
as he passes through it. If a man uses a single run 
system in cruising and actually counts the trees on 
as large a percentage of the area as the man who 
double runs it and sees an average quality of the tim- 
ber on the whole forty he will not get as good a result 
as by double running because he is too far away 
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from the other portions of the land to be able to judge 
it properly. If aman makes a double run cruise he 
will not get as accurate an estimate as if he made 
four runs. The more runs the cruiser makes and the 
larger the area of the tract upon which he actually 
counts the trees the more accurate his estimate will 
be unless he overlaps and counts a number of trees 
twice. There are probably more than 47 different 
systems of cruising. Cruising is nothing more at 
best than an estimate based largely upon the judg- 
ment of the estimator which he gains by experience 
in the field. 

On re-direct examination the witness Bush testi- 
fied as follows: 

It is not customary for cruisers to use the same 
width of strip as I do. I know of no one else that 
does so. Cruisers generally use a strip from two to 
four rods. In my opinion the wider the strip the 
more accurate the estimate. I do not mean that a 
cruise where a man took only a four rod strip would 
be worthless. It would have some value, and if the 
timber is running even it is probably just as good 
as the six rod cruise. 

The witness was excused. 

FRANK HARRISON, produced as a witness on 
behalf of the defendants, being first duly sworn, tes- 
tified as follows: 

I live at Fraser, Idaho; am a farmer by occupation 
and was county commissioner of the first district for 
Clearwater county in February, 1914, and was pres- 
ent at the meeting of the board of county commis- 
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sioners on February 24, 1914, when the contract was 
entered into with M. G. Nease. Before entering into 
that contract the members of the board of county 
commissioners had taken whatever steps they 
thought they needed to take to investigate Mr. Nease 
and his work. We inquired by letter of other coun- 
ties and two of the commissioners went into other 
counties where he had cruised and investigated. I 
did not go myself but the other two commissioners 
brought back letters of reference that were shown 
to me which were very favorable to Mr. Nease. I 
also received some newspaper clippings from Theo- 
dore Fohl, who represents the Clearwater Timber 
Company in Clearwater county, that were unfavor- 
able to Mr. Nease. I gave these newspaper clippings 
back to Mr. Fohl because he said they belonged to 
the company and he did not want to have them filed 
in the county records. Before returning them to Mr. 
Fohl I took them to the court house for the other com- 
missioners to read and they were there on the day of 
the meeting on February 24. These newspaper clip- 
pings were unfavorable comment on Mr. Nease’s 
work as a cruiser. 

At the meeting of February 24, 1914, the board of 
county commissioners considered other bids besides 
that of Mr. Nease. These other bids had been re- 
ceived by the board some time prior to the meeting. 
Mr. Swanson and Mr. Portfors also intimated that 
they desired to bid. I talked with Mr. Portfors my- 
self personally and I told him that we wanted every- 
body to bid so that we could take the best one. He did 
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not offer to bid, and said he did not want to. I heard 
Mr. Portfors’ deposition read in court yesterday and 
his statement that he asked me for time in which to 
prepare a bid is not correct. We gave him plenty of 
time, more time than he asked to submit a bid. He 
was before the board at about ten or half past ten 
in the forenoon and I asked him if he wanted to put 
in a bid and he said Yes, and I replied that we would 
like to have him do so, and asked him how long it 
would take him to prepare a bid, and he said about 
an hour or something like that. I then told him to 
go ahead, we would give him plenty of time. He went 
away and came back after dinner about half past one. 
I asked him if he had brought his bid and he said No 
that he did not think he wanted to put in a bid. I 
did not vote on the letting of the first contract of Feb- 
ruary 24. One of the other members of the board 
made the motion and another seconded it and they 
asked me how that was and IJ said it was all right 
with me. I madeno objection. I was really in favor 
of the contract, but the reason I did not directly vote 
for it was because Theodore Fohl called me up that 
morning by telephone while I was at breakfast at 
Mr. Snyder’s house where I was stopping and asked 
if he could talk with me a little while that morning 
and I told him that he could, and went down to Mr. 
Snyder’s office and met Mr. Fohl there. He then ask- 
ed me if the board was going to let the contract for 
cruising and IJ told him that I supposed we would 
but was not sure, that the board was considering it 
and that when we got through considering it either 
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that day or some other day I thought we would let a 
contract. He then asked me if we had looked up 
this man Nease and I told him we had and he then 
asked me if we were going to let Nease have the con- 
tract and I told him that I did not know yet that I was 
only one member of the board. He then said: “I 
have a couple of friends who have worked for us who 
I would like to see do the cruising.” I asked him who 
they were and he said John Swanson and Portfors. 
I told him they would be given due consideration. 
Then he gave me the scrap book containing the news- 
paper clippings with unfavorable comments on 
Nease. He told me he would like to have me take 
them and look them over and I told him I would do 
so. I felt abused that a representative of the Clear- 
water Timber Company would come to a member of 
the board out of session and insist and urge that their 
cruisers should do the cruising. I felt injured and I 
would not vote at all any more than to say that it 
was all right and the other two members put the mo- 
tion. 

The designation of the land which Mr. Nease was 
to cruise under his contract was talked over at one 
time. Mr. Blake, the county assessor, and Mr. Nease 
came before the board in session and one of them 
made the remark that in cruising they would find a 
forty or perhaps an eighty acre tract or maybe 160 
acres where they had to cruise all the way round it 
and wanted to know if it would not be good business 
policy to cruise these small pieces as they went along 
as they were like the land they were then cruising 
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as they would subsequently be taken up or scripped. 
The board took no action that I know of withdrawing 
from the contract any state or government land. I 
did not know that Mr. Nease was cruising any state 
or government land except the small pieces as I have 
stated which he might come to in his cruising. I do 
not know what is the aggregate amount of state and 
government land cruised by Mr. Nease. I did not 
know that he was cruising and charging for lands in 
the forest reserve, nor for power site along the North 
Fork of the Clearwater River that were not subject 
to entry at the land office. I know nothing about 
what land he was cruising any more than when he 
brought in his reports we always saw the assessor 
and checked up with the assessor. Some report was 
filed before the board or we just asked Mr. Blake if 
the check was all right and he said it was. I person- 
ally did not check up Mr. Nease’s bills to ascertain 
if his acreage was correct. I think the clerk of the 
board did that. We took the assessor’s word for it 
and allowed Nease’s bills on the assessor’s approval. 
I am familiar with the character of the lands around 
Wieppe. The timber there is small thick timber and 
there is quite an area of prairie land. I understood 
that Mr. Nease was to cruise that land and classify 
it. The board had no opinion from the county attor- 
ney as toits right to cruise government and state 
land or to have agricultural land classified by a tim- 
ber cruiser. We had a written opinion from the 
county attorney on the first contract with Mr. Nease. 
He dictated that contract himself. The opinion 
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which I refer to is Exhibit twelve attached to the an- 
swer in this case. After the county attorney had 
given us that opinion and we had determined to let 
the contract to Mr. Nease, Mr. Holsclaw towards 
evening came before the board and dictated the con- 
tract before the board, the members making such sug- 
gestions as occurred to them. I supposed that if the 
prosecuting attorney dictated the contract he con- 
sidered it legal. He advised us verbally at the time. 
I do not know Ralph Hunt and have no information 
about him except such as Mr. Zelenka and Mr. Tor- 
gerson, the other two members of the board, gave me. 
I have met R. L. Rankin two or three times. I know 
nothing about his abilities as a timber cruiser. I did 
not favor letting a contract for the cruising to Mr. 
Hunt on the information which I gained from Mr. 
Zelenka and Mr. Torgerson as a result of their in- 
vestigations. I do not remember when I first met 
Mr. Nease but it was a long time before the first con- 
tract was let. There was no notice calling for bids 
published by the board further than the notice calling 
the special meeting of the board for the purpose of 
considering making a contract for the cruising of 
the timber lands in the county. I do not know of my 
own knowledge whether the notice calling the special 
meeting was posted or published but I think the clerk 
of the board posted and published it. The board con- 
sidered the question of how Mr. Nease was to be paid 
for the work which he did for the county. We talked 
it over at great length and was advised by Mr. George 
W. Tannahill of Lewiston, whom the board employed 
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to advise them, that we were proceeding legally. The 
board did pay Nease for his work. Mr. Tannahill 
was employed by the board of county commissioners 
the day before the second contract with Nease was 
written. We had him come up from Lewiston and 
under his advice the first contract with Mr. Nease 
was cancelled. He advised us that we had better do 
that and write another contract. There was a suit 
pending against the board at that time. I had been 
served with papers in that suit some little time be- 
fore. I do not remember the affidavit of M. C. In- 
gram, which is Exhibit Seven attached to defendants’ 
answer. I don’t think I have ever seen it before. The 
suit which was pending against the board of county 
commissioners at the time we entered into the con- 
tract with Nease bearing date April 15, 1914, was the 
suit of John Lewis. It was a suit to restrain the 
county commissioners from cruising or paying for 
the cruise and I think the question of the legality of 
the contract or the right of the county commissioners 
to let such a contract was raised in that suit. In en- 
tering into another contract with Nease without 
waiting for the determination of that suit we acted 
on the advise of our attorney. I never saw the affi- 
davit of W. F. McKinnon or the affidavit of A. Os- 
born, or the affidavit of J. P. Hagadone, or the affi- 
davit of H. N. Price in the Lewis suit. I think I read 
all of the papers that were served upon me in that 
case, but I do not now remember the affidavits. At 
the time of entering into the contract with Nease I 
had some idea of how much it would cost. I inquired 
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of the assessor and he thought it would probably cost 
$45,000, but that he had not gone over it carefully. 
The board of county commissioners knew at the time 
of the entering into the contract that we could not 
raise the money to pay Mr. Nease with the five mills 
levy for that year. We expected that the commis- 
sioners would raise the next year as much as they 
could with a five mill levy. I think that the five mill 
levy would raise about $18,000 over and above the 
current expenses and which we would apply on the 
Nease contract. We expected the balance would be 
raised in succeeding years, as much of it as we could 
the following year. In entering into the new con- 
tract with Mr. Nease we acted wholly on the advice 
of our attorney. It was the practice while I was 
county commissioner for the board to let contracts 
for bridges upon public bids. We let some work on 
the North Fork road and on the Laset road involving 
more than Five Hundred Dollars by private bids. In 
letting contracts we got what legal opinion we could 
and satisfied ourselves that we were proceeding as 
we had a right to do. I don’t know of any other in- 
stances except the work on the North Fork and the 
Laset roads where a contract exceeding Five Hun- 
dred Dollars was let without competition. 

On cross examination the witness Harrison testi- 
fied as follows: 

We gave everybody who intimated that he wanted 
to bid on this cruising work an opportunity to bid. 
The matter of cruising the timber for assessment 
purposes by the counties had been agitated and dis- 
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cussed in Idaho for a considerable period of time. 
Prior to our letting the contract with Nease the four 
north counties of the state had held joint meetings 
to discuss it, one of these meetings was held at Mos- 
cow, two at Coeur d’Alene. One of the meetings at 
Coeur d’Alene was for commissioners and the other 
for assessors. Then there were two meetings at 
Boise and I think one at some other place, where the 
counties were represented and this issue was gone 
into. We had been well aware for some time that 
the assessor had no data by which he could place a 
value on timber lands. He did not know what there 
was and the county officers had been talking for a 
long time as to how we could get around that diffi- 
eulty. When Mr. Malloy was assessor he had asked 
the timber companies to submit their cruises, and I 
think one of them did. We did not know any other 
way to meet the difficulty than by a cruise. So the 
five north counties went to looking it up to see how 
to cruise five counties. We first talked about cruis- 
ing them all together and we saw that would not do 
and then we went into it by ourselves with the under- 
standing that we would cruise three townships. Then 
we wrote letters to other counties to see what they 
had derived from cruising and they were all very sat- 
isfactory. I was deputy assessor in Clearwater coun- 
ty for three years and had been in the timber some 
and I knew of instances where claims that were worth 
more than a thousand dollars were assessed the same 
as claims worth five thousand. The assessor did not 
know what was on any of them and he just put on 
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a blanket assessment. The good claims and the poor 
claims paid taxes alike. It was a rank injustice. 
Moreover the timber companies were in the habit of 
submitting burns to the assessor and he did not know 
whether there was a burn there or not. We found 
by examination that they would place a burn on one 
place in one year and the next year would say that it 
was not burnt at all or that part of it burned so that 
we were well aware that there were burns claimed 
where there were no burns, and so a blanket assess- 
ment was an injustice to everybody. 

There were pieces of land that were being farmed 
or meadows that were being assessed as timber 
where there was no timber on them at all. Before 
this contract was let a suit was brought by the 
Northern Pacific Railroad against the board of coun- 
ty commissioners to enjoin the collection of a tax be- 
cause it was made by blanket assessment and not by 
direct examination of the timber. I was deputy as- 
sessor in Clearwater county after the Nease cruise 
was made. I used the Nease cruise in assessing 
tracts of land where there were small parts in culti- 
vation upon timber claims. It showed in some cases 
that a man had very little or no timber and in some 
cases that they were farming amongst the trees and 
in some cases there were fields or pieces of Jand that 
had gone in as timber land under a blanket assess- 
ment. By this cruise it was segregated so that you 
could tell what it was. Clearwater county is in such 
shape that it was impossible for the assessor to go 
over it. There are meadows that the assessor never 
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heard of. J think it is impossible for him to go over 
the timbered area in Clearwater county. I took a 
copy of the report of the Nease cruise with me in my 
work as deputy assessor and I found that the work 
was very accurate in the segregation of these culti- 
vated tracts among the timber claims. I used it for 
assessing around Wieppe and Lolo Brakes. 

Mr. Zelenka and Mr. Torgerson when they went 
forth to make their investigation of Mr. Nease 
brought back letters with them for my inspection and 
I read them. I also wrote some letters of inquiry 
myself. I understand that the county commissioners 
of Latah county of this state and also Kootenai coun- 
ty and Bonner county also looked him up and were 
satisfied with him. 

In the conversation which J had with Mr. Fohl 
about Mr. Portfors and Mr. Swanson he stated that 
he had employed these men and recommended them 
as being fit inasmuch as they had cruised for the 
Clearwater Timber Company and thought we ought 
to give the men in the county a chance to do the cruis- 
ing. I did not tell the other commissioners about my 
talk with Mr. Fohl until after the contract had been 
let. Mr. Swanson did his talking about bidding with 
Mr. Zelenka, not with me. Mr. Portfors said he 
would like to know what we wanted and we told him 
we wanted to know what he had to offer in the way 
of a cruise for taxation purposes. We told him that 
we had Mr. Nease’s plan under consideration and we 
should like to have their plan so that we could con- 
sider them. They said they did not have any plan. 
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Mr. Zelenka and Mr. Torgerson made an investiga- 
tion as to the reliability and responsibility of Mr. 
Rankin and Mr. Hunt and made their report to me. 
I had some conversation personally with Mr. Rankin. 
Mr. Rankin submitted a bid, but after considering it 
and the information which we had in regard to Mr. 
Rankin we thought that we did not want to hire him. 
We considered that Mr. Hunt and Mr. Rankin were 
bidding together, one was to do the cruising and the 
other one to make the records. The best information 
thet we could get in regard to Mr. Nease and his 
work in other counties was that he was all right to do 
the work and we considered his bid under all the cir- 
cumstances the best bid. 

The next day after the first contract with Nease 
was signed we went up to the office of the county at- 
torney, Mr. Holsclaw and I told him that I had heard 
him say that the contract was not worth the paper it 
was written on and I said to him, “Here, man, you 
dictated that yourself, what about this,” and he 
hemmed and hawed around and really didn’t answer 
anything at all and we lost faith in him. We found 
we could not go to him at all, when he would dictate 
a contract and in less than 24 hours say it was not 
worth the paper it was written on. We had tried to 
follow his advice in letting the contract. We were all 
there together at the framing of the contract, making 
suggestions as to what it should contain. After the 
contract was signed we went on with our regular 
business and Mr. Nease prepared to go ahead with 
the cruise giving the legal time for the contract to 
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come into effect, and about the time it was to become 
effective we were enjoined from doing anything. Af- 
ter the injunction suit was filed we concluded that 
Mr. Holsclaw was not the man we wanted to repre- 
sent us and we talked it over with him and concluded 
that we would have to employ some other attorney 
or attorneys and we employed Mr. Tannahill and Mr. 
Hodge to defend us in that case; then one day when 
Mr. Hodge was up at Orofino we submitted this first 
contract to him and he said he did not think it was 
worth very much and shortly after we called up Mr. 
Tannahill and asked him to come up and employed 
him to look after the cruising contract. He advised 
us that it would be better to cancel that contract and 
draw up a new one. The lawyer then prepared a 
new contract and it was read over to the board and 
we made suggestions. Mr. Zelenka was very insist- 
ent on one thing, that is, that there should be no sub- 
letting. It was read to the board and we all comment- 
ed on it as it was read, and it was approved by all 
of the commissioners. The minutes of the board 
meeting at which the contract was allowed were read 
to the board and approved. There was no change 
made in the contract after it was signed nor any 
changes made in the minutes so far as know. There 
was nothing wrong in the transaction that I know of. 
I acted on the best information I had and I am sure 
the rest of the board did the best they knew. The 
effect of the cruise was that it showed the tracts of 
land that had timber on them, where the most timber 
was, where there was no timber or sparse timber so 
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that the burden of taxation was placed where the 
value was. The burden was equalized over the coun- 
ty where it belonged. 

Mr. Blake and Mr. Nease in talking to the board 
said that in some cases there were settlers upon pub- 
lic land and the books of the county did not show that 
a settler was there; that it was not proved up on but 
would be proved up in a short time and be ready for 
taxation and that it would be more expensive to go 
back and cruise such lands than to have Mr. Nease 
cruise it. 

I had nothing to do with the bringing of the suit of 
John Lewis, nor with the dismissal of that suit. 

As soon as the contract to Mr. Nease was let the 
board concluded that it should employ a checker to 
go out and check here and there to see whether Mr. 
Nease was giving us good work, so we employed a 
checker for that purpose to check promiscuously with- 
out letting Mr. Nease know where he was going to 
check. We emnloved Mr. J. F. Gorman for that pur- 
pose. He was deputy assessor and he made his re- 
ports to the assessor. The board had a report from 
the assessor on Mr. Gorman and Mr. Nease’s work 
before we paid Mr. Nease’s bills for his work. We 
inquired from time to time of the assessor how they 
were getting along and he reported that everything 
was checking out all right and that they were cruis- 
ing the proper lands. The statement of Mr. Blake 
made to the board at the time of letting the first con- 
tract to Nease urging the board to prompt action was 
made in the afternoon after Mr. Portfors said that 
he did not want to make a bid. 
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Upon re-direct examination the witness Harrison 
testified as follows: 

The commissioners and the assessor after talking 
the matter over thought it was proper to hire Mr. 
Gorman and the commissioners hired him. I think 
the board was in regular session at the time and I 
know of no reason why the matter should not be of 
record in the proceedings. Gorman was the deputy 
assessor appointed by the assessor. I think Mr. Gor- 
man was in Spokane and was not living in Orofino 
at the time. I attended one meeting at Moscow and 
one at Coeur d’Alene and one at Boise about which I 
have already testified. Mr. Malloy was the assessor 
of Clearwater county at the time of the Clearwater 
meetings. Mr. Zelenka was at both the Coeur d’ Alene 
and Moscow meetings. Mr. Nease was at Moscow. 
I don’t remember the dates of those meetings but I 
should think they were about a year before our first 
contract with Nease. I met Mr. Nease at the Mos- 
cow meeting and at the Boise meeting and talked with 
him about timber cruising. He was not at that time 
interested in a contract with Clearwater county. 

I did not personally check up Mr. Gorman’s reports 
on Mr. Nease’s work. My knowledge of his check 
was only from what the assessor reported. I do not 
know where Gorman’s reports now are. Gorman had 
previously been employed by Clearwater county to 
check up burns. The commissioners also employed 
him to go over the Northern Pacific land when we 
thought we might have to defend against their re- 
fusal to pay their taxes. Mr. Gorman made his re- 
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ports on the railway lands to the assessor. The board 
of county commissioners passed on Mr. Gorman’s 
bill for his work under the O. K. of the assessor. 

In investigating Mr. Nease I wrote to a man by 
the name of Moore whose name was given to me by 
Mr. LaPoint at Boise. There were several persons 
who gave me addresses of men to whom I could write, 
and I wrote to them. Mz. Moore held some office 
either as commissioner of assessor of some county 
that had its timber cruised. With reference to the 
statement of Mr. Blake before the board at the meet- 
ing of February 24, I think he thought the board 
was out of patience. It was in the spring of the year 
and it was about time to start out assessing and if 
he used the cruise that year it was about time to 
start work and he did not want to fool around any 
longer. 

On re-cross examination the witness Harrison tes- 
tified as follows: 

The Boise meeting to which I have referred was 
the meeting of the state board of equalization. I 
attended that meeting and we then had the result of 
the Nease cruise and we had one of the books of his 
reports there at the Boise meeting. The board of 
equalization was considering cutting our valuation 
on timber and we showed them that book to demon- 
strate that we actually knew what we were doing 
and that the state tax commission did not know what 
it was doing. There were five or six representatives 
of the timber companies there. One of these, Mr. 
Humiston, said that the work as far as they had 
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been able to check it they had found within twenty 
per cent. They had no complaint of the cruise, that 
the map work was admirable. That they had checked 
the cruise and found it satisfactory. Mr. Ramstead, 
of the state tax commission, said that he hoped the 
whole state was cruised and classified in all timbered 
counties along the lines we had followed. Our assess- 
ment of the timber under the Nease cruise was sus- 
tained by the state board of equalization. 

On further re-direct examination the witness Har- 
rison testified as follows: 

I do not know who was back of the suit brought by 
John Lewis. 

In answer to questions propounded to him by the 
court the witness Harrison testified as follows: 

I think Mr. Gorman lived in Spokane. He was a 
deputy assessor during the time he was doing the 
checking of the Nease cruise. I could not say posi- 
tively that he ever made any reports on Nease’s 
eruise. I had only met him two or _ three 
times before we employed him. The other two 
members of the board and the assessor were 
well acquainted with him. He was their selection 
and I abided by it. They said he was all right 
and the assessor recommended him. I realized that 
we were responsible to the county for the disburse- 
ment of money but I left the matter to the assessor 
because I thought he was doing the best he could and 
would do what was right. I do not leave all matters 
to the county officers to determine. The assessor said 
that he personally knew Gorman, that he was a good 
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checker and a good cruiser and I was not acquainted 
with any cruisers myself and did not have any man 
to suggest. I did not see Mr. Gorman’s reports when 
they came in, but allowed his bill on the recommenda- 
tion of the assessor, as Gorman was a deputy as- 
sessor. I saw Nease’s plats as they came in from 
time to time. We commissioners went up into the 
assessor’s office and checked them over with the as- 
sessor or the clerk and the assessor O. K.d the check. 
Mr. Nease would read over what he had cruised and 
the assessor or his deputy would check in the plat 
book to see if the proper lands were being cruised. 
We found that the lands were proper lands. This 
checking was quite a task and I did not stay for it 
all the time. We were induced to cancel the original 
contract with Nease and enter into a new one because 
our attorney, Mr. Tannahill, advised us that the first 
contract was not properly drawn. I considered that 
the county as well as Mr. Nease was interested in 
having a proper contract. I had never had any ex- 
perience in such affairs before. I do not think that 
the second contract was any more favorable to the 
county than the first one. I think our attorney told 
us that perhaps the meeting was not properly called 
and that some of the wording in the first contract was 
not proper or something to that effect. He just ad- 
vised us after reading it that he did not believe the 
contract was what it ought to be and believed that we 
would probably be attacked on the contract and that 
we had better have a contract that was lawful— 
properly drawn up. 
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Upon further re-cross examination the witness 
Harrison testified as follows: 

I think Mr. Gorman was a resident of Spokane at 
the time when we employed him. I think Mr. Blake 
said that he was in Spokane and he would write for 
him to come down. 

The defendants by their counsel then offered in 
evidence Defendants’ Exhibit Number 21, which is 
the complaint filed by John Lewis in the suit against 
Frank Zelenka and others. The plaintiff by its coun- 
sel objected to the same being received in evidence 
on the ground that the complaint offered in evidence 
was in a suit which was brought to cancel the first 
contract between the county and Mr. Nease; that the 
suit in which it was filed never passed to judgment 
and does not tend to prove any of the issues in the 
case on trial. The objection was overruled by the 
court and the exhibit was thereupon received in evi- 
dence and the court granted leave to substitute a 
copy thereof. 

On further re-direct examination the witness Har- 
rison testified as follows: 

I read the complaint marked Defendants’ Exhibit 
Number 21 before the second contract between Clear- 
water county and Mr. Nease was entered into. 

The witness was excused. 

The deposition of SAMSON SNYDER, taken at 
Orofino, Idaho, on the sixth day of May, 1916, as a 
witness for the defendant, was then read as follows: 

I live at Orofino, Idaho, and am employed in the 
telephone business. I was present at the meeting of 
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the board of county commissioners of Clearwater 
county on February 24,1914. The three commission- 
ers were present, the clerk, the deputy clerk of the 
board, Mr. Portfors, Mr. Swanson, Mr. P. H. Blake, 
Mr. Nease and a number of others. The board was 
considering letting a contract for the cruising of the 
timber lands of Clearwater county and there was 
quite a discussion as to what the contract should be. 
Mr. Portfors and Mr. Swanson, who represented 
themselves as cruisers and estimators, were there for 
the purpose of making a bid on the cruising and were 
demanding from the board plans or specifications of 
what was required and the board stated that Mr. 
Nease had furnished his plans for doing this work 
and that if they wanted to do the work they could 
do likewise. Mr. Portfors asked how long a time 
they would give him to submit a bid and after some 
discussion Mr. Blake, the county assessor, got up and 
demanded that the board do something at once and 
not parley or postpone the matter any longer and said 
that if they refused or delayed the matter much long- 
er he would take the matter in hand himself and 
have the timber cruised. There was some discus- 
sion as to the qualification of Mr. Swanson and Mr. 
Portfors, the principal objection being that they had 
both worked for the timber companies. Mr. Nease 
claimed to have a system of his own and that he had 
a copyright on his method. I heard Mr. Schreve’s 
testimony about a scrap book containing newspaper 
clippings. Mr. Harrison asked me to get it from Mr. 
Schreve or the auditor and I got them and delivered 
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them to Mr. Harrison. That was after the meeting. 
I read most of the newspaper clippings and they were 
derogatory to Mr. Nease. 

The witness was excused. 

The deposition of ELLIS SMALL, taken at Oro- 
fino on May 6, 1916, as a witness on behalf of the 
defendants, was read as follows: 

I am 54 years of age and live at Orofino; have had 
quite a lot of experience in the woods. I have been a 
compassman but I have not done very much cruis- 
ing. The compassman does whatever the cruiser tells 
him. I acted as compassman during the cruising of 
the Schofield timber, tracts of about 10,000 acres on 
Washington creek in Idaho. I was working for the 
Lacey company, between times for the Clearwater 
Timber Company. There was a preliminary cruise 
made by going twice through the forties and a subse- 
quent cruise was made. In making the subsequent 
cruises they had surveyors survey out each section 
and in cruising we passed through a forty-acre tract 
eight times. I kept track of elevations and when we 
came to a creek or a hill we wrote that down in a 
book and it was handed to the man who had to do the 
drawings. I was then working for Lacey and Com- 
pany. I have also worked for the Clearwater Tim- 
ber Company in estimating with the compass. Their 
work is about the same as Lacey and Company’s pre- 
liminary work. They go twice through a forty. In 
working for Clearwater Timber Company I covered 
on an average of two or three forties. I double run 
all their work. From my experience in cruising tim- 
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ber in Clearwater county I think an average cruiser 
ean cover about forty acres in a day. He could cruise 
using the double run method of the Clearwater Tim- 
ber Company three or four forties and get accurate 
results. 

On cross examination the witness Small testified 
as follows: 

I have had no experience as compassman and cruis- 
er except in working for J. D. Lacey and Company 
and the Clearwater Timber Company in Idaho. My 
experience as compassman in Idaho covers about four 
years. I think that Lacey and Company have a sys- 
tem of cruising that is different from that of any 
other timber company on the coast. 

On re-direct examination the witness Small testi- 
fied as follows: 

I do not think that I have had an opportunity to 
observe cruisers and their methods. 

Deposition of Theodore [onl, taken at Orofino, 
on May 6, 1916, a witness on behalf of the defen- 
dants, was read as follows: 

I live at Orofino, [daho, and I am the agent of the 
Clearwater Timber Company and am a timber esti- 
mator. I have had experience as a timber estimator 
both in Idaho and Michigan covering a period off 
and on of twenty years. I have cruised timber in 
Clearwater county to considerable amount for the 
Clearwater Timber Company. I am familiar with 
the timber in Clearwater county, especially in town- 
ships 44, 45 and 46; also in township 39 north, range 
three east ; ranges three, four and five east, and town- 
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ship 38 in ranges four and five east and other town- 
ships. I am generally familiar with timber in Clear- 
water county. There are all kinds of timber lands 
in the county, level, rolling and mountainous. The 
heavy underbrush is one of the obstacles that a cruis- 
er has to contend with. I cover in cruising from four 
to sixteen forty-acre tracts in a day. The difference 
is caused by the brush and mountain sides and some- 
times the heavy stand of timber prevents one going 
as fast as he otherwise would. I have cruised sixteen 
forty-acre tracts in a day of yellow pine on Potlatch 
ereek. It is near the county line. I don’t know 
whether it is in this county or not. Itis not far from 
the county line. In some kinds of timber in town- 
ship 39 north, range five east, and in township 36 
north, range five east, I can cover six forties in a 
day. My method is to pass through a forty four 
times if I am particular and twice if I am not very 
particular. The usual custom in this country is to 
double run in cruising. In my judgment a complete, 
accurate and thorough estimate of timber can be ar- 
rived at by a single run in this county where the tim- 
ber is uniform over the whole section. There are 
burns however and it is not customary. In my judg- 
ment a single run cruise is not sufficiently accurate 
and thorough for any purpose. I have employed tim- 
ber cruisers and my instructions to a cruiser are to 
use any method so long as he gets all the timber. 
They are supposed to run twice. It is necessary to 
go more than once through standing green timber. 
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On cross examination the witness Fohl testified as 
follows: 

A single run is good when the timber is uniform. 
My instructions to a cruiser are to get all of the tim- 
ber and I leave it to him to use his own method. Some 
of them cover more ground than others. It is custo- 
mary for timber cruisers to use their own judgment 
as to whether it is necessary to go through the timber 
with a double or a single run. Where timber has 
been burned and you have been on all sides of a forty 
it would not be necessary to go through it more than 
once. I have never had any instructions such as are 
contained in the written instructions given by Mr. 
Nease to his cruisers and I don’t know how many 
forties I could cruise in a day under such instruc- 
tions. I couldn’t do more than six forties a day. You 
would have to go through the land twice in order to 
get the information called for by those instructions 
as to the soil and mineral conditions. By complying 
with those instructions it would reduce the number 
of acres a man could do in a day, but I think I could 
do about six forties but I never tried it. 

On further re-cross examination the witness Fohl 
testified as follows: 

If a cruiser had experience in following those in- 
structions it would facilitate his work. A cruiser in 
going into a forty could observe those instructions 
and make a pretty fair estimate of the amount of 
timber on a forty and the elevations if he had been on 
the adjoining land, but if he had not been on the ad- 
joining land he could not do itin a single run. If he ~ 
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had been on the adjoining forties and making a run 
north and south and then goes through east and west 
and finds there is no difference in the character of 
lands he can just about judge what it is. It is neces- 
sary to have a cruise of timber lands in order to 
arrive at any intelligent idea of the amount of tim- 
ber on them. 

JOHN LEWIS, produced as a witness on behalf of 
the defendants, being first duly sworn, testified as 
follows: 

I live at Ahsahka, Clearwater County, Idaho. I 
have heard the testimony given in court about the 
suit of John Lewis against the Board of County Com- 
missioners of Clearwater county to restrain the board 
from further proceeding under a contract with Mr. 
Nease. I am the John Lewis who signed the com- 
plaint in that action. Theodore Fohl, who was the 
agent for the Clearwater Timber Company, ap- 
proached me about bringing that suit and said that 
he thought the price of the Nease contract was too 
high and that the timber ought to be cruised for eight 
or nine cents per acre. We talked over the matter of 
bringing the suit and he said that if I would take the 
matter up he would help pay the expenses. We talk- 
ed over the matter of attorneys and we finally decided 
to get Mr. Babb. Mr. Fohl wrote him a letter that 
evening and he came up to Orofino. Mr. Babb has 
never rendered me any bill on account of the litiga- 
tion in that suit. At the time that suit was brought 
I owned about 300 acres of timber land in Clear- 
water county which was then assessed at about $3,- 
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000. About the latter part of June or the first part 
of July I was notified that my assessment had been 
raised to $10,000. That was about two months after 
I filed this suit. 

On cross examination the witness Lewis testified 
as follows: 

I do not know Mr. M. G. Nease and never had any 
conversation or correspondence with him. I had 
nothing to do with the institution of the suit which 
was brought in my name nor with the dismissal of it. 
The suit was dismissed because we decided that the 
people of Clearwater county were making quite a 
fuss in their election and that it would cost the county 
as much one way as another. Mr. Fohl stated that 
the people wanted a cruise and they might just as well 
have it then as any other time. So we decided to 
withdraw the suit. The suit was instituted at Mr. 
Fohl’s request. He consulted me before it was dis- 
missed. At the time my timber claim was assessed 
at $10,000 I would have sold it for half of that. I 
made an application to have the assessment reduced 
but it was not reduced. JI know Mr. Frank Harri- 
son who is one of the county commissioners of Clear- 
water county in 1914. He had nothing to do with 
soliciting me to bring the above mentioned suit nor 
to have it dismissed. Neither did Mr. Frank Zelenka 
or Mr. Torgerson, the other two commissioners, have 
anything to do with the institution or the dismissal 
of that suit. 

I had another suit in regard to this matter, which 
was an appeal from the action of the board of county 
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commissioners in granting the second contract to Mr. 
Nease. Mr. Babb got me to do that. Mr. Babb had 
never acted as my attorney in any other case except 
the one about which I have testified. I hired him in 
the appeal case, but he has not rendered me any bill 
for services and I do not know that I expect him to. 
Neither Mr. Harrison, nor Mr. Zelenka, nor Torger- 
son had anything to do with the institution of that 
appeal nor with the procuring of the dismissal of it. 
The reasons of dismissing the appeal were just the 
same as the reasons for dismissing the other suit. 

On re-direct examination the witness Lewis testi- 
fled: 

Mr. Babb called me from Lewiston about the insti- 
tuting of the appeal and I went to Lewiston to see him 
and no one went with me. Neither Mr. Nease nor 
Mr. Fohl nor any one interested in the suits with me 
told me that an agreement had been reached or that 
there had been any conference between the timber 
companies and Mr. Nease at Spokane. 

The witness was excused. 

JOHN P. HARLAN, being produced as a witness 
on behalf of the defendants, being first duly sworn, 
testified as follows: 

I live at Orofino, Idaho, and have feo in Clear- 
water county for 14 years and am now chairman of 
the board of county commissioners of that county. 
I was in the county in the spring and summer of 1914 
and was there when the contract between the county 
and Mr. Nease for cruising the timber was let. I and 
quite a number of other residents of Orofino were op- 
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posed to letting the contract as it was. I advocated 
letting the contract through competitive bids and we 
were thinking of appealing from the action of the 
board but it was not necessary for us to bring any 
action because Mr. Lewis had already taken action 
in the matter. I consulted Mr. Holsclaw and tried to 
argue with him that it was a very wrong move to let 
a contract without submitting it to competitive bids. 

The witness was excused. 

JOHN C. MURRAY, produced as a witness on 
behalf of the defendants, being first duly sworn, tes- 
tified as follows: 

I am 69 years of age, live at Portland, Oregon, and 
gave my deposition in this action at Portland, Ore- 
gon, about a week ago. I began to work for Mr. 
Nease as a cruiser on the first day of April, 1914, 
at Elk River, Idaho. I was to have charge of a crew 
of cruisers. I worked about ten or twelve days in 
the spring and in addition to that I checked over 
cruising of the men of my crew. There were five men 
in my crew. I had no compassman with me in the 
spring. Mr. Grabow was with me most of the time 
and ran the compass. I had a compassman of another 
crew with me two days. In checking up the work 
of the other men in many cases I went with the crew 
of cruisers that I checked. Other times I went with 
Mr. Gorman and his compassman. Mr. Gorman was 
the county checker. In doing my cruising in the 
spring I double run all except about 300 acres. That 
was practically all brush. I averaged in the spring 
eruise about 240 acres a day. I quit the spring 
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cruising about the middle of June and began work 
again about the first of August. I started in then 
in township 89 north, range five east, with W. H. 
Harrison as compassman. I double run for about 
two weeks or more and double run some all the way 
through, but I double run only occasionally after the 
first two weeks. A man by the name of Duncan pack- 
ed to our camp frequently and he asked me if I was 
double or single running and I told him I was double 
running. He said that Mr. Nease said that I was to 
use my own judgment as to how I should cruise the 
timber, if it was necessary to double run it. I took it 
for granted that my instructions would be to double 
run it andif a single run was sufficient I should single 
run it. That was my understanding. After Mr. 
Duncan left I double run where the timber was 
heaviest and where it was spotted; that is, where 
there were some patches of good timber and then 
open tracts and burns, and where the timber was not 
uniform I double run quite a little. I was out cruis- ~ 
ing 86 days in the fall. I probably cruised about 25,- 
000 acres. The 86 days is the period that elapsed 
from the time I left White Meadows and began cruis- 
ing until I got back to Elk River. I lost probably 
six days of thatin moving camp. In the fall I cruised 
in township 39 north, range five east; 39 north, range 
four east, and 39 north, range two east. The ground 
in township 39 north, range five east, was fairly 
smooth; 39-4 was pretty rough; part of 39-2 was 
rough, but where I did most of my work I would call 
it smooth. In doing my checking I double run all of 


The County of Clearwater, Idaho, et al. 328 


it except one 80 acres, which I single run. The cruis- 
ers were double running it and I tried to run it the 
same way they did it. The estimates of ordinary 
competent cruisers of the amount of timber on indi- 
vidual forty acre tracts will vary very much, fre- 
quently as much as fifty per cent or more. I came to 
Moscow on this trip at Mr. Nease’s request. I do not 
have my field books with me. Mr. Snyder was acting 
as compassman for me on the seventh of June, 1914. 
We were working in township 39-5 in the early part 
of June but I am not sure that we were there on the 
seventh. I checked in connection with Mr. Gorman 
some of the work of Mr. Bennison in township 39 
north, range three east. We did not check out very 
close. In one eighty acre tract I think there was 
searcely any difference and in the other eighty is was 
somewhat different. I heard Mr. Nease tell Mr. Ful- 
ton in Lewiston to raise Mr. Bennison’s estimate a 
certain per cent. J could not say the exact amount, 
either thirty or forty per cent. The estimates in 
black figures on Mr. Bennison’s field report of section 
eight in township 39 north, range three east, are not 
my figures and I do not know whose they are. 

The witness was then excused to be recalled later. 

M. G. NEASE, upon being recalled as a witness on 
behalf of the defendants, testified as follows: 

I think I have here in court the documents and pa- 
pers that I was asked to produce when last upon the 
witness stand. The brown coloring on the plat of 
township 38 north, range seven east, indicates gov- 
ernment land. On this plat is written the following: 
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“Cruise all surveyed lands shown in blank, but none 
marked red. Of the lands marked in brown, cruise 
those in sections 27, 29, 32, 33 and 34.” The writing 
on this plat up here is not mine. That down here is 
my writing. At the time of writing on the plat I had 
no information as to the status of the 320 acres of 
land indicated in brown in sections 27, 29, 32, 33 and 
34, being the northeast quarter of the southwest 
quarter of 27, the northwest of the southwest and the 
southwest of the southeast of 29; the northeast of the 
northwest of 32; the north half of the southwest of 
33; the southwest of the northwest of 34; the south- 
east of the southwest of 34, except as shown by the 
county records. The government lands that were 
cruised by us were scattered, small units, mixed in 
the patented lands. The county commissioners of 
Clearwater county requested me to cruise those small 
individual forties and eighties, up to a quarter sec- 
tion. These instructions were given verbally, when 
we were all discussing it in a general way. They 
wanted me to cruise those lands because they expect- 
ed them to pass to patent and it would be more eco- 
nomical to cruise them then than to have separate 
cruises of them made at a later date, on account of 
their being so badly scattered. I made up these plats 
from the county records. I wrote similar instructions 
on all of the other plats before giving them to the 
cruisers. Defendants then offered and there was re- 
ceived in evidence Defendants’ Exhibit No. 23, which 
is a plat of township 88 N. R. 7 east. The govern- 
ment lands are not always indicated by the same col- 
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oring, some plats using different colors from the 
others. The plat of township 38-3 east was prepared 
from different sources of information. The lands 
marked in green, comprising sections one to eleven 
inclusive and 15 to 18 inclusive, were arbitrarily de- 
signated by the county commissioners for me to 
cruise. The other parts of that township were cruis- 
ed at a later date according to checking sent to me by 
the county assessor in response to my request by 
mail. I was frequently in Orofino while the cruising 
was being done. Upon another plat of township 38-3 
east, which is now shown me, the lands along the 
river through sections twelve, thirteen, fourteen, 22, 
23, 28, 29 and 380 are designated as power sites or 
state lands. I presume that I have seen this plat 
before. The lands designated thereon as power sites 
and state lands were not so designated on my plat of 
that township because I received from the officials of 
Clearwater county the information which I put upon 
it. The fact that the lands marked ‘‘Weierhauser 
Power Site,” are not crossed out in red indicates that 
they are patented lands. I received the plat of this 
township from the county assessor P. H. Blake in ans- 
wer to a letter that I wrote to him on April 24. The 
territory which I was to cruise was designated by an- 
other letter from the board of county commissioners 
signed by Joseph Kauffman, clerk. I entered into 
the contract with Clearwater county under which the 
plaintiff is claiming payment in this suit on April 15, 
1914. The letter just referred to from the board of 
county commissioners is dated prior to that. On the 


326 Dexter Horton Trust & Savings Bank vs. 


plat of township 38-3 east the red crosses indicate 
state lands. I have not the letter which accompanied 
this plat when it was transmitted to me. State lands 
were indicated by a red cross on the plats submitted 
to me by the assessor. 

Defendants by their counsel thereupon offered and 
there was received in evidence Defendants’ Exhibit 
Number 24, which is a blue print plat of Township 
38 north, range three, east, which was identified by 
the witness as being the plat which was sent to him 
in response to his letter of April 24, 1914. 

Thereupon the court adjourned until 9:30 A. M. on 
May 11, 1916. 

The court reconvened at 9:30 A. M. Thursday, 
May 11, 1916, and the witness M. G. Nease, continu- 
ing, testified as follows: 

None of my employes except Mr. Fulton had had 
access to the field reports including the field report 
on section 8, township 38-6 east since they were ex- 
amined by defendants’ counsel in my office last week. 
I heard Mr. Wherry’s testimony to the effect that 
state land was indicated in his field report opposite 
the sub-divisions northeast of the northwest and 
northwest of the southwest of that section. There 


was no occasion for him putting anything on the 
margin of his report and I have no recollection of it. 


There was no occasion for his cruising state land and 
he was not told to cruise any state land. 

I have everything in court from my office that is 
material pertaining to the cruise of Clearwater coun- 
ty. I do not know who owns the northeast quarter 
of section nine, township 39 north, range three east. 
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The lead pencil figures ““H 990” opposite the north- 
east quarter indicates 990,000 feet, which some one 
else told me was on that land at the time when we 
were comparing our figures with the figures of the 
Clearwater Timber Company, Potlatch Lumber Com- 
pany, Milwaukee Land Company, Northern Pacific 
Railway Company, and I think two or three other 
owners of timber land. The letter “H” may stand 
for Humiston, but I do not know. I made the figures 
myself. J have never known whether the Potlatch 
Lumber Company owned that land. The figures “H 
935” on the report on section six and the northwest 
quarter are probably figures given to me by Mr. 
Humiston. There were figures submitted for com- 
parison by several timber owners. Those figures in- 
dicate somebody’s figures for 985,000 feet there 
against our 1,550,000. The figures in lead pencil, 
“C 755,” opposite the southeast quarter on the report 
for section nine, may indicate the figures of the Clear- 
water Timber Company or of some cruiser of the 
amount of timber on that land. I think I used the 
letter ‘““B” to indicate Nat. Brown and some of his 
estimates and the letter “M” for the Milwaukee Land 
Company. 

Referring to the report of section ten in the same 
township, the figures “M 1260” on the left margin 
opposite the northeast quarter indicates the number 
of feet that whoever gave me those figures said there 
was there, and I am not positive that was done by 
the Milwaukee Land Company. Referring to field 
report on section 12 in township 39 north, range three 
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east, the figures “C 2495” opposite the northwest 
quarter indicate somebody’s estimate of the timber on 
nine sub-divisions, and not alone on the northwest 
quarter as against 745,000 found by us. These lead 
pencil figures on the field report are merely check 
figures for comparison. We reported our own figures 
only to the county, and in no case were figures that 
were submitted for comparison by any owner of tim- 
ber returned by us to the county. The figures in the 
margin opposite the southeast of the northwest upon 
the report of section 20 in the same township would 
indicate that somebody’s figures were 225,000 feet of 
white pine where we had found none; but there are 
so many marks in the margin that I would not be 
positive that the figures apply to that land. 

Thereupon the plaintiff admitted in open court that, 
in order to save time, that after the witness Nease had 
completed his cruise he compared his estimates with 
the estimates of any timber company who desired so 
to do including Clearwater Timber Company, Pot- 
latch Lumber Company and Northern Pacific Rail- 
way Company. 

Thereupon there was identified by the witness and 
offered by the defendants’ counsel and received in 
evidence Defendants Exhibit Number 25, which was 
a telegram from M. G. Nease to A. W. Laird, dated 
September 8, 1914. 

Proceeding the witness stated: 

This telegram refers to the Lewis litigation. 

Thereupon the witness identified and there was in- 
troduced by the defendants’ counsel and received in 
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evidence Defendants’ Exhibit Number 26, which is a 
telegram from A. W. Laird, manager of the Potlatch 
Lumber Company, to M. G. Nease, dated September 
8, 1914. 

There was then identified by the witness and of- 
fered by the defendants’ counsel and received in evi- 
dence, Defendants’ Exhibit No. 27, which is a letter 
from W. D. Humiston to the Nease Timber Company, 
dated July 21, 1914. 

There was then identified by the witness, offered 
by the defendants’ counsel and received in evidence 
Defendants’ Exhibit Number 28, which is a telegram 
from W. D. Humiston to M. G. Nease dated May 10, 
1914. 

There was then offered by the defendants’ counsel 
and received in evidence Defendants’ Exhibit Num- 
ber 29, which is a telegram from M. G. Nease to Pot- 
latch Lumber Company, dated April 3, 1914. 

There was then offered by defendants’ counsel and 
received in evidence Defendants’ Exhibit Number 30, 
being a telegram from M. G. Nease to W. D. Humis- 
ton, dated October 27, 1914. 

The defendants also offered and there was received 
in evidence Defendants’ Exhibit Number 31, which is 
a telegram from M. G. Nease to W. D. Humiston, 
dated October 28, 1914. 

Continuing his testimony, the witness Nease testi- 
fied as follows: 

The occasion for my asking in defendants’ Exhibit 
Number 31 Mr. Humiston to call on the president of 
the Empire National Bank and assure him of the le- 
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gality of the cruising warrants was that I had sold 
some of the cruising warrants to the Empire National 
Bank and Mr. Airhart, the president of the bank, 
had told me that he had been informed that the tim- 
ber companies were going to start some new litiga- 
tion over the warrants that I had sold to him. 

There was then offered by the defendants and re- 
ceived in evidence Defendants’ Exhibit Number 32, 
which is a warrant of Clearwater county which the 
witness stated was one of the warrants which he had 
sold to the Empire National Bank. 

Thereupon the examination of the witness by the 
defendants’ counsel proceeded as follows: 

Question: Have you prepared any statement with 
reference to the cost of this cruise? 

Answer: Some. 

Question: Will you produce it? 

Thereupon the plaintiff objected to the question 
and to the reception of any evidence of the cost of the 
cruise to the witness Nease on the ground that such 
cost was irrelevant and immaterial to any of the is- 
sues of the case and would not in any way tend to 
prove what was a reasonable contract price for the 
work even if the court should hold that the reason- 
ableness of the contract price was a matter for the 
court to go into under the issues of this case. There- 
upon the objection was overruled. 

The witness then produced a statement of the 
amounts paid by him to his cruisers and compassmen 
when employed in the work of cruising for the defen- 
dant county and the defendants’ counsel then 
offered the same in evidence. 
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Thereupon the plaintiff by its counsel objected to 
the reception of said statement in evidence upon the 
ground that the same did not tend to prove any of 
the issues in the case, did not tend to prove whether 
the contract was entered into in good faith, or wheth- 
er the contract price was so exorbitant as to show 
bad faith, and did not tend to show what was a fair 
contract price for the work. Thereupon the court 
over-ruled the plaintifi’s objections and the said state- 
ment was received in evidence and marked Defen- 
dants’ Exhibit Number 338. 

Thereupon counsel for the defendants propounded 
the following question to the witness: 

How much did these books cost you, these covers 
alone? 

Thereupon the court ruled at the request of the 
plaintiff that the plaintiff’s objections already made 
would be understood as urged to all inquiry in regard 
to the cost of the work. 

Continuing, the witness then answered the question 
as follows: 

I think about Twenty-four or Twenty-five Dollars 
apiece, or Twenty-six Dollars, somewhere along there. 
I don’t remember. 

Continuing, the witness testified, in response to 
questions propounded to him by counsel for the de- 
fendants, as follows: 

There were five or six of these books. There are 
205 sheets in book No. 1; 174 in the second book; 195 
in the third and 195 in the fourth and 176 in the 
fifth. These sheets cost me $260 a thousand. I do 
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not know how much the office work in making up 
these reports cost. JI paid some of my men by the 
day and some by the month. I do not remember now 
all of the men I employed. I had a man by the name 
of Grabow, but I do not remember how long he work- 
ed for me, and I do not know how long it took the men 
to write up one of these reports. I had a good many 
people working on them. I do not know how much 
the provisions cost me for the men in the woods. I 
kept an account of some of the cost of this cruise, but 
not all. A great deal of it I paid out in cash out of 
my pocket. I do not know what the expense of the 
men in the woods was per day per man. I sold prac- 
tically $19,000 of the warrants I received for this 
work to the Empire National Bank. I could not say 
how much more than this I needed to cover the ex- 
pense of this work, but the expense was vastly in ex- 
cess of that. My work in Idaho included Latah, 
Clearwater and Boise counties and the profits on the 
three counties, according to the books and records 
which we have, I think amount to about $32,000.00. 
I myself could not segregate them. There should be 
deducted from that various disbursements of my own, 
that is, I mean out of my pocket in cash. There is no 
one interested in the business but myself and I have 
not figured up those expenditures. I keep an account 
with each one of the cruisers. I paid car fare for some 
of these men from Portland, but I do not know how 
much it amounted to. I would say that my total out- 
lay for car fare would be nearer $5,000 than $500.00. 
In addition to the wages of the compassmen and cruis- 
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ers, their board and expenses, their care fare and ex- 
penses to and from the work, cost of making the re- 
ports and general office work, there is the cost of mov- 
ing camps and legal expense. I have had contracts 
for county cruises before the contract with Clear- 
water county. The only case that I had in court in- 
volving the contract was in Clatsop county, Oregon. 
Mr. Zelenka and Mr. Torgerson wanted a provision 
in the contract against sub-letting. I have sub-let 
some cruising in Clatsop county, Oregon, at four 
cents. The work of actual cruising in the field is 
about half the total expense. My own time and the 
cost of getting around and maintaining an office 
amounts to something. The first talk I had with any- 
one about cruising for Clearwater county was at a 
convention in Moscow in October, 1913. There were 
county commissioners and assessors from various 
counties from the north part of the state assembled 
there for the purpose of discussing timber taxation 
and timber cruising. At that time I discussed the 
matter with all the commissioners from all the coun- 
ties and assessors who were there. I first met Mr. 
P. H. Blake at Coeur d’Alene City in 1914, I think 
in the early part of February. Mr. Zelenka and Mr. 
Harrison were at the Moscow meeting. There was 
no discussion about this particular contract, but I did 
talk to them about a contract for cruising Clearwater 
county as I did with others. 

My men would work continuously in Clearwater 
county from the time they started in April. They 
knocked off about, I think, the 16th of June. The 
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work was discontinued largely for financial reasons. 
The filing of the Lewis suit did not have anything to 
do with it. The death of an uncle had something to 
do with financing the job. My men returned to work 
approximately the first of August. I had then no 
definite information about the dismissal of the suit. 
The timber companies interested in Clearwater coun- 
ty had said to me that all they wanted was a square 
deal. That they had no objections to the county being 
cruised and that if they got a square deal and a fair 
estimate that they had no occasion for continuing the 
litigation at a large expense to themselves and to 
others, and to the county perhaps. I had no assur- 
ances when my men returned to work in the fall that 
the suit would be dismissed and no information about 
it except as I have just stated. I had conferences 
with Mr. Humiston and representatives of the Pot- 
latch and Clearwater Timber companies in Spokane 
and in Portland and in Lewiston and on the train and 
the suit was generally discussed. I think I first talk- 
ed tothem about itin June. There was no agreement 
to dismiss it entered into. There was no reason why 
there should be an agreement. They stated some time 
along in the summer that they were going to dismiss 
the suit. I don’t remember just when. They did not 
do it. We attempted to have it tried, to get it set 
down and could not doit. Finally it was set down for 
trial. We did not want to get caught without know- 
ing about it and we wanted to know whether it was 
going to be dismissed or whether it was going to trial 
upon the day set. I had no agreement with them. 
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Nothing more than their statement that the suit was 
to be dismissed. In my telegram of September 8, 
where I say “‘case has not been dismissed as agreed 
at Spokane conference,” I might have misused the 
word agreed. As I have stated, at the various con- 
ferences held in Spokane and other places, discussing 
the cruise, the burden of what the timber companies 
said was that if they get a fair cruise they had no 
quarrel. Mr. Laird said he thought it good business 
for the county to take an inventory of its taxable 
property. At the first conference they stated that the 
reason they filed the suit was because they heard 
from Oregon that I cruised excessively high. That 
they heard that I told the men to go out and smash 
the timber men. That I was a sort of a socialist and 
anarchist, and down on the timber men. I told them 
I was not that kind of a man and that we had no 
ownership maps to guide us and that I could not tell 
who owned a quarter section. I paid no attention to 
who owned the land. My plats don’t show any own- 
ership whatever. I have here some correspondence 
with the board of county commissioners of Clearwa- 
ter county. Referring to field report of section 28 in 
township 39-8 east, the figures in the margin indi- 
eate some one else’s estimate for comparison with 
mine on white pine. There is an arbitration clause 
in my contract with the county to the effect that if 
there is a dispute between the owners of timber and 
myself that the dispute should be settled by a re- 
cruise by an arbitrator selected by the board of coun- 
ty commissioners and myself. This checking presum- 


386 Dexter Horton Trust & Savings Bank vs. 


ably was for the purpose of determining the varia- 
tions. I think we compared estimates with the Clear- 
water Timber Company on approximately 49,000 
acres. The purpose of these comparisons was to see 
how close we ran together and to see if they desired 
to take advantage of the arbitration clause in the 
contract, or to have a re-cruise in some manner. We 
ran a little under them in white pine and a little over 
them in other timber and a little over them on totals. 
When there was great discrepancies, as, for instance, 
where my estimate was 450,000 of white pine on the 
southwest of the northeast of 28, where theirs was 
900,000, they stated that that was one of Nat Brown’s 
cruises when Nat was soaking them. 

Defendant then offered and there was received in 
evidence Defendants’ Exhibit Number 34, which is a 
statement of the ownership by the Potlatch Lumber 
Company of certain lands in section 28, township 39 
north, range three east. 

On cross examination the witness Nease testified 
as follows: 

I have been in the business of cruising for ten or 
eleven years and have done cruising for counties in 
the states of Oregon, Washington and Idaho. I have 
done cruising for Clackamas, Columbia, Clatsop, 
Multnomah and Washington counties in the State of 
Oregon, and Kittitas and Cowlitz counties of the State 
of Washington, Latah, Clearwater and Boise counties 
in the State of Idaho, and I now have a contract for 
the cruising of Elmore county, Idaho, and Malheur 
county, Oregon. The cruising which I did in these 
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various counties was all done under contract with the 
several counties. I cruised for Latah county, Idaho, 
in 1914, under a contract which fixed the price at 
121% cents per acre. This was also the contract price 
for the cruising I did in Boise county, Idaho, and in 
Clatsop county, Oregon. The contract price in Co- 
lumbia county, Oregon, was six cents. That cruise 
was merely a recognizance and segregation of the 
farm lands from the burnt over and rough lands. The 
contract price in Clackamas county was eight or nine 
cents. I have forgotten which. The cruise by me in 
Clackamas county comprised approximately 600,000 
acres and approximately three-fourths of the amount 
was largely farm lands with just a piece of timber 
here and there and all very accessible. My contract 
price for cruising lands in Kittitas county, Washing- 
ton, was a lump sum and not per acre. The cruising 
I did for Cowlitz county, Washington, was under a 
sub-contract. I cruised only two or three townships 
in that county, as a subcontractor, at nine cents. I 
know what is the usual price charged by competent 
cruising companies in the northwest for the cruising 
of timber lands. It ranges from sixteen cents up to 
as high as $1.50 an acre depending upon the fullness 
of the report, the cruising systems employed, that is, 
as to whether it is a two, four, or eight-time run, or 
a tree count, and all such things, and the topographic 
work. None of the figures or estimates of the cruises 
done by my men in the cruise for Clearwater county 
were changed because of any comparison made be- 
tween those figures and the figures of the owners of 
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the land. The comparisons which I made between 
my cruise and the estimates of the Clearwater Tim- 
ber Company, Potlatch Lumber Company, and the 
Northern Pacific Railway Company and the Mil- 
waukee Land Company were made some at Lewiston 
and some at Spokane, but those from which I placed 
the memoranda in the margin of field reports about 
which I have testified were made at Portland on No- 
vember 1, 2nd and 38rd, 1914. My cruise had been 
absolutely completed by that time and my estimates 
were not thereafter changed in any particular what- 
ever. Whenever a large discrepancy occurred be- 
tween my figures and those of Mr. Farnum, he would 
invariably explain it by saying that that was one of 
Nat Brown’s cruises when he was soaking them— 
because he raised the estimates on the white pine 
only. I know nothing about Nat Brown’s cruise. We 
compared estimates with the Clearwater Timber 
Company on approximately 49,000 acres. We ran 
between twelve and 15 per cent lower than their esti- 
mates on the white pine. We ran over them about 
ten per cent on mixed timber, meaning white fir, red 
fir, etc. The total difference, as I remember it, was 
4.1 per cent. Whether we were over them that amount 
or under them I do not remember. Our estimates 
were very close to the figures of the Northern Pacific 
Railway Company and I do not remember the per- 
centage of this. We were somewhat under the totals 
of the Milwaukee Land Company’s figures, but ap- 
proximately three times as high on some sections. I 
do not know why we over-run them so much on those 
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sections. Our estimates very closely approximated 
the figures of the Potlatch Lumber Company. On 
some individual tracts there was very wide varia- 
tions, as high as 150 per cent, but as a rule the dif- 
ference was around 15 or 20 per cent. The meeting 
at Spokane came about in the following way: 

I was down to Orofino the latter part of April, and 
on the way out I met Mr. Laird and Mr. Humiston 
and Ben Bush. I had never seen or met Mr. Laird 
or Mr. Humiston before. And Mr. Humiston intro- 
duced himself to me, I think; I am not clear as to 
whether we were introduced by someone else or 
whether he just knew who I was and came over and 
sat down. And he wanted to know how we were 
getting along with the cruise, and discussed things 
in general along those lines, and I began to banter 
him a little bit, and asked him what the dickens he 
meant by bringing a law suit and trying to put a poor 
timber cruiser out of business, and we _ bantered 
around a little, and finally I said: ‘Speaking seri- 
ously, what do you expect to gain by bringing this 
suit?” Andhesaid: ‘We expect to stop this cruise.” 
And I says: ‘Why do you want to stop this cruise? 
Are you afraid of the light? Are you afraid to have 
the light thrown on your dealings up in Clearwater 
county?” And he said, “‘No, we do not object, and 
would not object to a fair cruise.” ‘Well,’ I says, 
“T have no facilities for making any other kind of a 
cruise, and we want to be fair with everybody.” And 
the discussion went along those lines for some time, 
and he says: ‘‘Well, have you completed any of your 
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work?” And I says, “Yes, mostly in Latah county, 
however,” and he says, “‘Would you be willing to com- 
pare estimates with us?” And I said, “Why, cer- 
tainly, I would be glad to compare estimates with you 
at any time,” and he said, “When I get back I will 
get some of my estimates together and meet you at 
some convenient place.” We had our headquarters 
at Lewiston at the time. And he said, “We will check 
up some of this work.” And later on I received this 
wire from him, and I think he came to Lewiston,—I 
am right positive he came to Lewiston, and we check- 
ed up some estimates of his with mine, and they ran 
quite close together. And he says, ‘Are you doing the 
same kind of work all over the country here?” And 
I says, ‘“We are doing the same kind of work.” And 
he asked me something about the character of the 
men we had in the field, and one thing and another, 
and he said, ‘““You know litigation is expensive to us 
as well as it is to you, and our only object in bringing 
this litigation, our only reason for bringing this liti- 
gation was because we wanted to stop this thing, 
fearing an excessive cruise. The reports we have 
upon you from Oregon are to the effect that you have 
believed in stinging the timber companies, that you 
have socialistic ideas about the assessment of timber 
lands, you think that because the timber land is own- 
ed by a non-resident corporation they ought to be held 
up.” I said, ““We don’t want to know who owns the. 
land we cruise; we don’t know. We have no maps to 
distinguish who owns it. And at any time that any 
of the timber owners, corporations or individuals, 
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have any grievance, we will be very glad to adjust 
them by a recruise by an arbitrator or a joint re- 
cruise.” He says, “The rest of the holders of timber 
in Clearwater county are under the same impression 
that Ihave.” Hesays, “It might be advisable for you 
to meet them, if you wouldn’t be afraid to meet 
them.” I says, “I have no fear of meeting them at 
all.” I said, “I would very much like to meet. all 
parties interested in this litigation and discuss this 
cruising question, and discuss it all, because litigation 
is expensive and very disagreeable and unpleasant.”’ 
So at a later date I received a wire from Mr. Humis- 
ton,—I am not sure about that wire, but anyway it is 
immaterial. I went to Spokane and met representa- 
tives of corporations and owners, lawyers, I think, a 
bunch of them anyhow, and at that time we compared 
some estimates and discussed the proposition, and 
there was not a single man there who asked me if I 
would lower my cruise or favor him, or attempted to 
coerce me in any way, shape or form in regard to 
this litigation. They all were of the same mind, ac- 
cording to their expressions, that they only wanted a 
square deal, and did not oppose the cruise. From 
time to time after that, perhaps two or three other 
times, I met some of those same men, one or more, at 
different places, met them on the road, met them in 
Lewiston or Orofino, different places. “How are you 
coming along with the cruise,” they would ask. “Ev- 
erything going along nice?” “When are you going 
to dismiss the suit?” When are you going to do this, 
when are you going to do that? During all of this 
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time, however, we were endeavoring to have that suit 
set down for trial, wanted to try it out, but they op- 
posed it and asked for postponements from time to 
time, up to the time when it was finally set down, I 
believe, for some date in the early part of October, 
and still there was no dismissal, and that was the 
reason for the wire that I sent to Mr. Laird. They 
had said that they were going to dismiss the suit. 
I still contend that there was no agreement. There 
was nothing for us to agree on. They said they were 
going to dismiss the suit, and at that time it was get- 
ting close to the date for which the hearing was set, 
and we naturally wanted to know whether it was go- 
ing to be dismissed or whether we had to go ahead 
and prepare our case. Then the case was dismissed. 
I received a wire from Mr. Farnum, I believe, stating 
that the dismissal had gone forward, and later on I 
received word that it had been dismissed, about the 
13th or 14th of October. This meeting, when all 
these figures were put here, was later on, in Novem- 
ber, either the first, second or third day of November. 
All the correspondence pertaining to this cruise, with 
the officers of Clearwater county, all the correspon- 
dence relating to this cruise, with the timber com- 
panies, is here; everything pertaining to this cruise, 
so far as that part of it is concerned, is here, and it 
was offered to Clearwater county’s attorney in Octo- 
ber, 1915. 

The witness then identified and there was offered 
by the plaintiff and received in evidence Plaintiff’s 
Exhibit Number 16, which is a letter from the county 
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commissioners of Clearwater county to the witness 
M. G. Nease. 

Continuing, the witness testified: 

The lands referred to in Plaintiff’s Exhibit Num- 
ber 16 did not include the lands shown upon the De- 
fendants’ Exhibit Number 24 and marked “Weier- 
hauser Power Site.” I did not instruct any of my 
cruisers to cruise any of the state lands. If any of 
the state lands were cruised in the work it was 
through error. There might have been some state 
lands marked on the plats which guided the men in 
the field, showing them to be patented lands. There 
might have been some few pieces of state lands cruis- 
ed by mistake of the cruisers. But whatever state 
lands we cruised, with the exception of five or six 
hundred acres showed on my plats as being other 
than state lands. It was not my intention to cruise 
any nontaxable state lands, and when I speak of state 
lands I mean nontaxable state lands. There were 
some lands cruised by me which did not appear by 
the records of Clearwater county to have been 
patented. I was told by the board of county 
commissioners to cruise government lands, as for 
instance, where there would be a 40 or an 80 or 
120 acre tract of government land in a section 
which we were cruising, I was told to include 
that in the cruise if it was similar as far as the 
stand of timber was concerned to the surrounding 
patented lands in the same section, the idea being 
that those lands either had been entered or had some 
sort of scrip filing, or would in the near future pass 
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to patent, and it would then be more expensive to go 
back and cruise them separately. They did not des- 
ignate to me specifically what government land | 
should cruise. The warrants which I sold to the Km- 
pire National Bank were the first warrants which 
were issued to me by Clearwater county for work 
done by me under my contract, and they represented 
80 per cent of the amount earned upon the bills for 
which they were issued and were issued upzn the first 
two bills which I filed with the county con:missioners, 
heing Plaintiff’s Exhibit Number Six and Plaintiff’s 
Exhibit Number Seven. 

Thereupon it was admitted by counsel for both 
side: that the above mentioned warrants had been 
paid. 

Continuing, the witness testified as follows: 

R. E. Fulton is my bookkeeper and has been such 
for the past seven or eight years. He is here in court. 
I cannot give definite evidence as to the cost of my 
work for Clearwater county because we carry our 
operating expenses, overhead and all, by the year and 
not by the job. Our books have in them all of the 
Idaho business. Mr. Fulton can strike off whatever 
the books show, but he cannot absolutely segregate 
the cost of the several jobs because that is impossible. 
My books are here. 

The witness then identified and the plaintiff offered 
and there was then received in evidence Plaintiff’s 
Exhibit Number 17, which was a letter from Frank 
Zelenka, dated March 18, 1914, addressed to the wit- 
ness at Portland, Oregon. 
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Continuing, the witness testified as follows: 

Upon receipt of Mr. Zelenka’s letter I wrote both 
to Mr. Harrison and Mr. Zelenka, under date of 
March 27, 1914. 

The witness then identified each of said letters 
and they were then offered by the plaintiff and re- 
ceived in evidence and marked Plaintiffs’ Exhibits 
Numbers 18 and 19 respectively. 

The witness then identified and the plaintiff offered 
and there was received in evidence Plaintiff’s Ex- 
hibit Number 20, which is a telegram from the wit- 
ness M. G. Nease to P. H. Blake, county assessor, 
dated March 19, 1914. 

The witness then identified and the plaintiff offer- 
ed and there was received in evidence Plaintiff’s Ex- 
hibit Number 21, which is a telegram from the wit- 
ness Nease to Frank Harrison, dated at Portland, 
Oregon, April 8, 1914. 

The witness then identified a letter addressed to 
him under date of March 22, 1914, by P. H. Blake, 
assessor, In answer to the witness’s telegram of 
March 19, 1914, being Plaintiff’s Exhibit Number 20. 
The above letter was then offered by the plaintiff and 
received in evidence and marked Plaintiff’s Exhibit 
22. 

There was then offered by the plaintiff and re- 
ceived in evidence Plaintiff’s Exhibit Number 238, 
which is a telegram from the witness to P. H. Blake 
from Portland, Oregon, dated April 3, 1914. The 
plaintiff then offered and there was received in evi- 
dence Plaintiff’s Exhibit Number 24, which is a tele- 
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gram from the Potlatch Lumber Company to the wit- 
ness Nease, dated April 22, 1914. 

Continuing, the witness testified as follows: 

My telegram of April 8, 1914, which is already in 
evidence as Defendants’ Exhibit 21, was in answer 
to the telegram from the Potlatch Lumber Company 
dated April 2, 1914, and marked Plaintiff’s Exhibit 
Number 24. I came along with my party and we 
arrived at Bovill in the afternoon of the fifth or sixth 
of April. My cruisers and compassmen were there 
and the county commissioners of Latah county, and 
I think one of the professors of the forestry school of 
the University of Idaho, but I am not so positive as 
tohim. None of the Clearwater county officials came. 
We were met by Mr. Jones, the superintendent of 
the logging operations of the Potlatch Lumber Com- 
pany and went out on one of their logging trains into 
the woods and spent a day there going over their log- 
ging works, scaling timber and getting a line on 
breakage and defects, giving the men a chance to 
brush up on such matters. The object in having the 
county officials along was to let them see what kind 
of men I had. Referring to the cruiser Morrow’s 
field report on section 18, township 89 north, range 
six east, the change in figures there are not erasures, 
but the cruiser’s are lined out and other figures furn- 
ished to us by Mr. McKay after his checking of Mor- 
row’s work in the field were put above. Morrow 
worked only for a short time in the spring from about 
the middle of May until the tenth of June and he was 
not re-employed on the fall work because he was too 
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erratic in his estimates. The cruiser’s field report 
on section 21, township 39, range six east, shows that 
the cruiser’s figures are changed by drawing a line 
through them and writing substituted figures above. 
And this was the manner in which the cruiser’s fig- 
ures were changed in every instance in which they 
were changed, showing the alterations made by the 
checker. That is what a checker is for, to see how 
the cruisers are running and to make corrections 
when they are in error. We determine the changes 
to be made by comparison by the checker’s figures 
and the cruiser’s. In some cases a cruiser would be 
uniformly high or uniformly low. Our checker was 
Mr. John W. McKay, who lives at Seattle, Washing- 
ton. Mr. McKay in timber circles in the northwest 
is rated as a top-notcher. His ability and integrity 
are absolutely unquestioned. Mr. J. C. Murray was 
checker during the first part of the work. The letter 
files which I produce here in court of my correspon- 
dence with the Clearwater Timber Company and the 
Potlatch Lumber Company are complete. 

On re-direct examination the witness Nease testi- 
fied as follows: 

I have no report or figures turned in by Mr. Mc- 
Kay showing the land he checked and his results. 
He did not check or recruise every piece of land that 
Mr. Morrow cruised. That would be recruising and 
not checking. Checking is cruising a certain por- 
tion; for instance, if a man had cruised 4,000 acres, 
the checker, Mr. McKay, would run out and cruise 
a quarter section here and there among the land 
cruised to get a line on how the cruiser was running. 
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He would go through a quarter section, or in some 
cases only a forty acre tract, as a rule however a 
quarter section, of the same land the cruiser previous- 
ly cruised. In that way the checker would determine 
whether the cruiser was running high or low, the 
main idea being to ascertain whether the man is uni- 
formly high or low, or whether he is what we call 
hit and miss. In some cases a man is hit and miss, and 
in that case we can’t do anything with him. If aman 
is uniformly low or uniformly high one can by going 
into the woods with him and talking with him get 
him up or get him down. In other words a high man 
or a low man would be safe and one can determine 
the percentage that he is in error, but the manner in 
which this is determined is simply by cruising a por- 
tion of his lands. If a man is high in one place and 
low in another we don’t keep him. That was the 
trouble with Mr. Morrow so we did not employ him 
any longer. I do not know how much of the land that 
Mr. Morrow cruised was recruised by the checker. 
Mr. McKay can testify as to that. 

On further re-direct examination, the witness, 
Nease, testified as follows: 

I do not know wether Mr. McKay found Mr. Mor-. 
row’s figures correct on a considerable portion of his 
cruise, and I don’t know how much of it he re-cruised 
or how much of it he checked. Referring to the large 
discrepancies as shown by the field reports of Mr. 
Morrow on the northwest of the northeast of section 
18, 39-6, Mr. McKay may have gone over all of that 
work, but I do not know. The crossed out figures 
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are the figures that were not turned into the county 
but the other figures that were written in are the 
ones that were turned into the county. Mr. McKay 
did not file any estimate of the result of his cruising. 
I think Mr. Fulton wrote the substituted figures in. 
I think from Mr. McKay’s dictation. I do not know 
whether Mr. McKay has with him the field books 
which he used in checking. There don’t appear to 
be any changes made in Mr. Morrow’s work in the 
south half of section thirteen, nor the north half of 
the southwest quarter of section fourteen. He only 
cruised the southeast quarter of that section. Mc- 
Kay cruised the balance. The reports did not show 
any change in the figures of Mr. Morrow on sections 
15, 16, or 17, nor 18, except on five of the 16 forties, 
nor in 19, except in two of the 16 forties, nor in section 
20, except in three forties, nor in section 21, except in 
three forties, nor on the north half of section 21, ex- 
cept in three out of eight forties, nor on the north 
half of section 28, nor on the north half of section 
24; all of the above lands being in township 39 north, 
range six east. I do not know whether Mr. Morrow’s 
figures that are not changed are within 20 per cent 
of being correct. Cruiser Bennison’s figures, as 
shown by his field report on section seven, township 
39, three east, were raised as a result of the checking 
of Mr. Bennison’s work. The changes made as 
shown on the report where 50 per cent is changed 
to 65 per cent in red, and 400 is changed to 5385 in 
red, and 425 is changed to 565 in red, were made as 
the result of reports received from checking in the 
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field. These approximate a raise of 33 1-3 per cent, 
and the changes on section nine in the same township 
are approximately the same, but there was no blanket 
raise on all of any cruiser’s work. The reason why 
we continued to employ Mr. Bennison until the 12th 
of June after he had made reports which required a 
blanket raise of 838 1-3 per cent, was that we found 
Mr. Bennison uniform. We did not find him high . 
one day and low the next. I do not know how much 
of his work we checked. Mr. Murray was the check- 
er at that time. Mr. Murray may have worked along 
with Bennison and learned that he was running uni- 
formly low. I did not require reports from the check- 
ers because I met them very frequently and talked 
with them the way things were going and could get 
more out of them by discussing it than I could by 
letter. I have not had much experience of my own 
as a practical timber cruiser in the woods. The prac- 
tice of changing a cruiser’s estimates as the result 
of the checker’s work is a policy that is recognized 
by all cruising concerns. They all employ checkers 
for that very purpose. I do not know whether Mr. 
Bennison knew that his figures had been changed. 
All the check figures which I have are on the field 
reports. I have never had any other figures. I did 
not know that any of the government land which I 
cruised were included in a national forest. I did not 
know at the time I filed my bills with the county com- 
missioners that any of the land that I charged for 
were embraced in power site withdrawals and not 
subject to entry and I do not now know such to be the 
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fact. I did not understand that under my contract 
I was to cruise any general prairie country but in 
the part of Clearwater county where we worked 
there was not any section of land that did not require 
an examination to determine where the timber was, 
whether there was timber, and that was exactly what 
the cruise was for. I paid my expenses, the expenses 
of my men, on the trip up to the mill of the Potlatch 
Lumber Company about which I have testified. I had 
no invitation to come to Potlatch except such as is 
contained in the letters and telegrams in evidence 
except a letter from the Latah county commissioners 
to the same effect. 

On re-cross examination, the witness, Nease, tes- 
tified as follows: 

The cruising done by me in Clearwater county was 
done only in the timber belt which is broken up with 
little openings and settlements here and there. The 
town of Weippe is in section 15, township 35 north, 
range four east. I have been there a great many 
times. There are a couple of stores there and a post- 
office and probably from six to ten residences. There 
isasmall mill there. Right at the edge of the timber. 
That section was cruised by Ed. Randolph, who has 
testified. His report on that section was that there 
was 3,060,000 feet on it and, being close to the saw- 
mill, it would be very valuable timber. From his re- 
port it appears that there are four forties acre tracts 
upon which there is no timber. I am quite certain 
that all the figures in lead pencil appearing on the 
margin of the various reports which were made at 
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the time of the comparison with other people’s esti- 
mates were put there by myself. 

The witness was excused. 

FRANK ZELENKA, produced as a witness on 
behalf of the defendants, being first duly sworn, tes- 
tified as follows: 

I reside at Orofino, Idaho, am engaged in the lum- 
ber business. I was one of the commissioners of 
Clearwater county during the year 1913 and 1914. 
I first met M. G. Nease in 1913 at Moscow at a meet- 
ing of the county commissioners of different counties 
of Northern Idaho. Mr. Frank Harrison, Mr. Malloy 
were there. I do not think that Mr. Blake was. I 
met Mr. Nease again in the year 1913 at Orofino. I 
also met Mr. Rankin in 1913 at Moscow. I remem- 
ber about the scrap book of newspaper clippings about 
which Mr. Harrison testified, and I read some of the 
clippings at the board meeting in February, 1914, 
before letting of the first contract to Mr. Nease. I 
was present at the board meeting on April 15, 1914, 
when the second contract was let. Papers had been 
served upon me in the injunction suit brought by 
John Lewis before letting the second contract. I 
think I read the affidavits in that suit. I made in- 
vestigations in regard to Mr. Nease before the first 
contract was let to him. When the question came 
up of having the cruising done I considered it an im- 
portant question which needed all the investigation 
that we could give it. I did not then understand the 
matter myself well enough and Mr. Nease and Mr. 
Rankin and, I think, other cruisers had talked cruis- 
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ing to us and the systems they used and were solicit- 
ing the business. A meeting was called about a week 
before the first contract was let. Before letting the 
first contract Mr. Thompson and I went down to Port- 
land. We met Mr. Nease there but we did not talk to 
him then about the contract. Isaw Mr. Oswald West, 
a prominent man of Portland whom I knew. He was 
county commissioner of Columbia county and we got 
all the information we could from him and asked him 
where we could go to get more information. He said 
that they had just had their county cruised but did not 
say that Mr. Nease had doneit. Hesaid the only way 
to do was to have the timber cruised. We went to 
Astoria in Clatsop county also at Mr. West’s sug- 
gestion and saw the county officials there. The com- 
missioners of that county had had cruising done there 
and we saw them and they advised us that the only 
thing to do was to have a cruise made. We then 
went to Clackamas county. Mr. Nease introduced 
us to the county officials of both counties. At Asto- 
ria we took up the matter with the county officials 
who were in session all the time there. We wanted 
to know the whole particulars of the proposition. We 
wanted to know the results of their cruises before and 
after and we asked for something that would be defi- 
nite to show when we came back to Orofino for action 
by the board. The assessor at Astoria gave us some 
data off the records and told us a whole lot about the 
cruising proposition and suggestions about contracts 
with cruisers. We did not see the contract between 
Mr. Nease and Clackamas county but we were given 
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a copy of the Clatsop county contract, either by the 
chairman of the board or the judge, who made sug- 
gestions about it particularly against subletting. He 
said it was better to make one man responsible for the 
whole thing. I heard about Mr. Nease taking con- 
tracts at 1214 cents and subletting the field work at 
four cents. I investigated that while I was there 
and the county judge of Clatsop county, chairman of 
the board, said that was where they got into trouble— 
over the four cent subletting. 

Referring to Exhibit Seven to the answer in this 
case, being the recall petition of E. Blair, I think I 
met Mr. Blair in Clackamas county. The commis- 
sioners talked about this recall and they said that the 
cruising proposition had been quite a serious one, 
that they had lots of trouble over it. That the timber 
companies were all fighting the timber cruise and 
that we would probably experience the same thing 
after we went into it. He did not say anything about 
having trouble with people other than the timber com- 
panies. He did say that they had a recall but he did 
not give the particulars. I was there about the mid- 
dle of February. I did not examine the records with 
reference to the recall of the commissioners of Clack- 
amas county. I assisted in designating to be erised 
by Mr. Nease under the second contract some state 
lands where they had been sold under contract 2nd 
some government land that was supposed to be either 
homesteaded or liable to be or scripped. I did not 
know how the state land sold under contract was 
taxed. I know Mr. Gorman and had to do with his 
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selection as checker of Mr. Nease for the county. He 
was first appointed deputy assessor early in the 
spring. He was recommended by the assessor and 
confirmed by the board. I do not know whether Mr. 
Gorman was then a resident of Orofino or not. I 
know he had always lived there, and then went away. 
Whether he had sold out about that time or before 
I don’t know. He now lives in Spokane. I do not 
know whether he was a resident of the State of Idaho 
at the time we confirmed his appointment as deputy 
assessor. Mr. Nease’s work was checked by the 
board of commissioners as fast as he turned in his 
reports. The assessor principally looked after this 
cruising work for the county. The commissioners 
checked up to see if they were getting results. As 
fast as Mr. Nease made his reports to the assessor 
the commissioners, whenever we could, would go up 
and check over whatever he had turned in by plats - 
in the assessor’s office so that we would know the part 
that was cruised. This checking showed that very 
nearly all of the lands which he cruised were taxable. 
Once in a while we would find a piece which he had 
charged for were marked state lands or vacant on 
the assessor’s plats. We approved his bills for these 
because it was understood that he was to cruise those 
odd pieces of land. I don’t remember whether we 
checked up to see if Mr. Nease had charged for cruis- 
ing power sites in sections 29 and 30 of township 38, 
three east. We determined whether or not state lands 
had been sold or applied for by records furnished by 
the state land office and those that had been so sold 
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had been noted on the plat. I don’t think we ever fig- 
ured up the amount of government and state land 
which Mr. Nease cruised and charged for. We told 
him that isolated tracts or pieces of government lands 
and state lands where it was sold under contract 
were to be cruised. The contract of April 15, 1914, 
was never modified with respect to the lands it was 
to cover. The assessor and Mr. Nease I think came 
before the board one time and wanted to know in re- 
gard to the little pieces, forty acre tracts or eighty 
acre tracts of timbered government land, and wanted 
to know if it would be worth while or good business 
to cruise them because they might be homesteaded 
or scripped or something and we told Mr. Nease that 
if there was not too much of these pieces that it might 
be all right to cruise it where it was not going out of 
his way. I do not know that there was any record 
made in the proceedings of the board but I know it 
was understood. I do not recall any record being 
made of it. The written contract with Mr. Nease 
was verbally modified to that extent. We usually 
accepted the suggestion of the assessor in connection 
with this contract of Mr. Nease. He recommended 
that these government lands and state lands be cruis- 
ed. I did not figure up how much the cruising of such 
lands amounted to. There was nothing said in dis- 
cussing the contract with Mr. Nease and Mr. Blake 
about charging for lands upon which Nease reported 
no timber. 

Referring to Mr. Nease’s bill in evidence as Plain- 
tiff’s Exhibit Number Five, I can’t say that we 
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checked all of it with any plat or records to determine 
if he was charging for the correct acreage, but there 
was a list brought down that was checked by the as- 
sessor and O. K.’d by him, that so much was due ac- 
cording to the contract. Sometimes the bills were 
not checked by the board with the plats because it 
was pretty hard for us sometimes to go over all 
of that work, but it was O. K.’d by the assessor and 
supposed to have been checked exactly. We relied 
to a certain extent upon the assessor to check the 
bills. We would check until we were satisfied that 
they were right. Of course sometimes we did not 
check the whole thing, but we were satisfied that they 
were all right and took the assessor’s O. K. I don’t 
know whether he examined the plats of all the sections 
covered by Plaintiff’s Exhibit Number Five, but the 
assessor certainly had them checked. 

Mr. Malloy resigned as assessor and Mr. P. H. 
Blake was appointed in his place the latter part of 
1913, or the early part of 1914. The matter of cruis- 
ing the timber had been discussed by the board for 
quite a while before that. Mr. Blake was probate 
judge before he was appointed assessor. I do not 
know why he changed from one office to the other. 

On cross examination the witness Zelenka testi- 
fied as follows: 

A great deal of the land cruised by Mr. Nease was 
near the North Fork of the Clearwater river where 
the land is sub-divided into lots and where there are 
more than 640 acres in a section. Mr. Gorman was 
employed by the board of county commissioners to 
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check up Mr. Nease’s work. Whenever Mr. Gorman 
filed his reports of the checking of Mr. Nease’s work 
I would every once in a while check up his reports 
with the work. I went up to the assessor’s office and 
checked lots of times myself. Mr. Gorman’s reports 
were within 20 per cent of Mr. Nease’s reports. In 
addition to the investigation which we made in regard 
to Mr. Nease and about which I have already testi- 
fied we got letters from different firms and one from 
the principal bank in Portland and from the different 
counties where we were and other parties and we 
brought these back with us, all relating to Mr. Nease’s 
ability to take the contract and carry it through. Mr. 
Harrison has those letters. We made as wide and 
careful an examination as we were able to make un- 
der the circumstances. We did everything we could 
to inform ourselves concerning the matter. We did 
not go to Portland upon the invitation of Mr. Nease 
or anyone else. I went down at my own expense. I 
also investigated Mr. Rankin at the same time. I 
was told—it was by one of the commissioners of Clat- 
sop county I think—that he had some experience with 
Rankin and hired him as a checker for the county 
and he was not satisfactory. Mr. Rankin did not 
come himself and put in a bid with us but he sent 
his bid. We found that he was not financially fixed 
so that he could carry the proposition through. He 
told me this himself at Portland. He said he was not 
in condition then to bid. He said that he had got 
into trouble. Mr. Rankin and Mr. Hunt were in the 
same office and they proposed to fix up a deal between 
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them and thought that they might be able to handle 
it that way. Mr. Rankin proposed that we would do 
the cruising and furnish the cruisers and let the 
county pay the cruisers direct and have another man 
do the other work. We told him that we could not 
consider that kind of a proposition. We told him 
that we would give full consideration of any proposi- 
tion that he would care to make. 

The witness then identified as the letters and doc- 
uments which he and Mr. Torgerson had procured 
on their trip to Portland and otherwise as a result 
of their investigations the following: 

Letter signed by John Frye; letter signed by Fred 
H. Moore, commissioner ; letter signed by F. E. Lein- 
enweber; letter signed by C. Judd, county judge; 
letter signed by Fred H. Moore; letter signed by J. E. 
Jack, county assessor; letter signed by C. 8. Howard; 
letter signed by H. West; affidavit signed by C. W. 
Blakeley ; affidavit signed by W. W. Harris; affida- 
vit signed by W. H. Mattoon. 

Plaintiff then offered these letters and documents 
in evidence and the same were received in evidence 
and marked Plaintiff’s Exhibit Number 25. 

Continuing, the witness Zelenka testified: 

Referring to the contract of February 24, 1914, 
we went into this contract for three townships after 
deciding to cruise, and then after a little while we did 
not know whether it was just the right thing or not. 
It looked like it would be an injustice to the three 
townships not to cruise the rest and it was also at- 
tacked by somebody. I forget now who it was. And 
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there was a great deal of discussion about the matter 
and the contract was not properly drawn so we de- 
cided to employ special counsel for the legal part of 
it, which we did. We cancelled the old contract with 
the consent of Mr. Nease. We thought that it would 
be better to have the contract so that at any time 
that we felt like we wanted to withdraw after check- 
ing that we could do so. So we made the new con- 
tract for the whole county subject to the withdrawal 
of any part or all if we wanted to. This was an im- 
portant change in the new contract. We had con- 
siderable trouble getting that condition incorporated 
into the new contract. Mr. Nease objected to it. At 
the time of letting the first contract Mr Rankin and 
Mr. Hunt I believe put in bids. Mr. Swanson and 
Mr. Portfors also asked me if there was any show 
for them to bid and I told them there certainly was, 
that we wanted to give everybody a fair show. I 
questioned them and asked them whether they were 
working for the timber company and whether they 
were qualified to do this work and they said they did 
not see why they would not be. I asked them if they 
would give us a fair cruise and they said they could 
and wanted specifications. I told them we had no 
specifications and that I was no timber cruiser, I did 
not know what to get, and that it would be up to them 
to furnish the specifications. I told them I would give 
them a little information about what we wanted and 
that was a complete record for the assessor, cruising 
absolutely, so that the assessor would have some rec- 
ords to go right to and base his information on. Mr. 
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Swanson told me himself that he did not think he 
could do it and said he would not put ina bid. Mr. 
Portfors wanted to bid and said he would bid and I 
told him to get in and get busy, that we could not 
stand it off any longer, another day. I told him that 
the day before, and the next morning I asked him 
if he had got in a bid and he said not yet. We did 
not pass on the matter before dinner in order to give 
Mr. Portfors more time. Mr. Harrison talked to 
him a good deal and insisted on giving him a little 
more time, which I did, as chairman of the board. 
He did not put in a bid. 

There was considerable discussion about advertis- 
ing for bids, in a general way, on the streets and 
otherwise. We understood that it was not necessary. 
They told us in Clatsop county, Oregon, that they 
had advertised for bids and they told us that if we 
advertised for bids that we would get a bid for two 
cents to 25 cents an acre and would not be able to do 
anything because both the low bid and the high bid 
would be made by some timber company. The tim- 
ber company will be able to make the cruise in that 
way because they would simply get the pay roll on the 
county and turn in their own estimates for informa- 
tion to the county. We had had difficulty with the 
timber companies concerning their estimates. They 
always claimed that they were too high. We also had 
trouble about their reporting burns. In one case it 
was proved that they reported burns when there were 
no burns. It was these difficulties that caused the 
cruising proposition to come up in Clearwater coun- 
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ty, not only in Clearwater county but in all the coun- 
ties. The new contract with Mr. Nease was drawn 
up by Mr. Tannahill, the board participating in it, 
together with Mr. Nease. It was read over in the 
board’s presence and signed by the board, and there 
was no change made in it after it was signed. I was 
present at the time of letting the first contract when 
Mr. Blake made his statement. It was in the after- 
n00n. We had been waiting for Mr. Portfors to put 
in a bid and Mr. Blake was anxious to know whether 
we were going to let a contract or whether we were 
not, and he just made the remark that we ought to do 
something, that he was getting tired, and if we in- 
tended to do anything we should take some action. 

I had nothing to do with the appeal of John Lewis 
from the action of the board of county commissioners 
in letting the contract for Mr. Nease, nor in the in- 
ducing of Mr. Lewis to file suit against the board, 
nor with the dismissal of that appeal or that suit. I 
did not know that the suit was going to be dismissed 
until it was done. I had nothing to do with the re- 
taining of the appeal on the calendar or of dismissing 
the appeal, nor did Mr. Harrison or Mr. Torgerson, 
so far as I know. 

On re-direct examination the witness Zelenka tes- 
tified as follows: 

The reports of Mr. Gorman of his checking work 
were filed with the assessor. They were in the form 
of loose leaves made in book form. I do not know how 
much I checked. The assessor checked up Gorman’s 
reports and O. K.’d them and also his expense ac- 
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count. I do not now recall any particular lands that 
Mr. Gorman checked. He was supposed to dodge 
around and try and get the different cruisers of Mr. 
Nease checked. All of the testimonials covered by 
Plaintiff’s Exhibit Number 25 came to us independ- 
ently of any suggestion of Mr. Nease so far as I know. 
The one by Mr. Judd was written in my presence and 
some of the others were dictated in my presence. 
We took advantage of the provision of the contract 
allowing us to withdraw lands and withdrew all the 
lands that were close to Orofino and the Gilbert sec- 
tion and some in other places. That matter was left 
to Blake, the assessor. I did tell Mr. Swanson that 
we were counting on local men doing the checking of 
the cruise. I did not object to him on the ground that 
he was working for the timber companies. He told 
me that he had not been working for them for a little 
while, that he was not doing anything. He considered 
the matter and said he would let me know and he 
afterwards did and said he could not do it because 
he had something else in view. I did not say before 
the board that I considered Mr. Swanson disqualified 
because he had been working for the timber com- 
panies, but I did say it about Mr. Portfors. I never 
asked Mr. Portfors to check for the county. Mr. 
Swanson was the only one I asked to do checking. 
According to the information we got we could not get 
a good reliable cruise at a less price than what we 
paid. I paid no attention to the suits against the 
commissioners after Mr. Tannahill was employed to 
look after them. 
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On re-cross examination the witness Zelenka tes- 
tified as follows: 

I knew nothing of Mr. Swanson’s financial ability 
at the time the letting of the cruising contract was 
under consideration, except in a general way. I have 
known him for a long time and after I went into de- 
tails Mr. Swanson told me himself that he could not 
handle it. Mr. Portfors’ financial responsibility was 
about the same. I knew that he could not handle it 
if he was to make a complete cruise and take the 
whole business. 

On re-direct examination the witness Zelenka tes- 
tified as follows: 

One of the objections to Mr. Portfors and the other 
bidders was that they could not prepare the topogra- 
phy plat and soil classification, ete. One of the ob- 
jections was that the county attorney, Mr. Holsclaw, 
advised us that we had better not let it to anybody 
connected with the timber company. He also ad- 
vised us to draw up plans and specifications and ad- 
vertise for bids. We did not do that because we did 
not think it was necessary. The soil classification 
and topography plat would show the assessor what 
was farming land or grazing land or cut-over land, 
and was as much information to him as where there 
was timber. 

On further re-cross examination the witness Ze- 
lenka testified as follows: 

There was nothing wrong with the entering into 
the contract with Nease that I know of. No member 
of the board or anyone else to my knowledge received 
any consideration from the making of the same. 
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L. E. ALBRIGHT, produced as a witness: on be- 
half of the defendants, being first duly sworn, testi- 
fied as follows: 

I am 26 years of age and live at Portland, Oregon. 
I worked as compassman for Mr. Nease in Clear- 
water county in September and October, 1914, and 
took topography and land classification. I worked 
with the cruiser Weir. 

Thereupon counsel for the defendants propounded 
to the witness Albright the following question: 

“How many times did Mr. Weir pass through each 
forty while you were working with him?” 

Thereupon counsel for the plaintiff objected to the 
question and to the witness answering the same upon 
the ground that the evidence sought to be adduced 
was incompetent, irrelevant and immaterial and did 
not tend to throw any light on the issues involved in 
the case or show that the transaction in question was 
not in good faith nor to impeach the contract sued 
upon. And plaintiff’s counsel requested that the ob- 
jection might be understood as going to all evidence 
offered for the same purpose and the court ruled that 
it would be so understood and thereupon overruled 
the objection, to which the plaintiff by its counsel ex- 
cepted. Thereupon the witness Albright answered 
the question as follows: 

A double run for about a week and a single run the 
balance of the time. 

Continuing, the witness Albright testified as fol- 
lows: 

We changed from a double run to a single run upon 
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the orders given to me personally at Elk River by Mr. 
Nease. I do not know the date. He asked me if we 
were double running and I told him that we were 
and he told me to tell Mr. Weir to single run the bal- 
ance of the time. I so told Mr. Weir. Up to that 
time we had double run about a thousand acres, which 
had taken us nearly a week. After that we cruised 
approximately seventy-six or seventy-seven hundred 
acres, which took us 28 or 24 days. One day we cov- 
ered 600 acres, which was all timber land but about 
seven acres of burn in sections 14 and 15, township 
40 north, range three east. We cruised extensive 
burns in sections five, six, seven, 17 and 18, township 
40 north, range three east. Wesingle run all of these 
burns except two or three forties. The northeast of 
the southwest of section five was on a very steep side 
of the canon, brushy and had no trees on it, and we 
went only about 50 paces into it from the quarter 
post. I do not think I was ever on the northwest of 
the southeast of section five, which was a clean burn. 
I worked for Mr. Nease in Portland from November 
3 to December 3, 1914, in the office assisting in mak- 
ing up reports, copy work, putting in some eleva- 
tions on some of the draughting, and jibing the sec- 
tions and townships. By jibing the sections and 
townships I mean connecting up all creeks, outlines 
of burns, etc., where they cross section and township 
lines. In doing this I had to make changes in the 
creeks, outlines of burns and also elevations in order 
to reconcile the reports, and I made such corrections 
on the original field reports. In one township I had 
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to make a considerable change in the elevations to 
make them conform to the surrounding townships. 
I did the writing up on considerable number of these 
reports showing the character of the timber, damage 
by fire and probabilities of fire. On a good many of 
the reports filed by Mr. Nease with Clearwater coun- 
ty I did all the write-up. In doing so I copied the 
matter other than the plats and estimates from the 
field reports, but not altogether so. The field reports 
showed the character of the timber and sometimes 
there was nothing else on them, and in such a case 
I had to describe the timber from the size. and 
amounts given on the figures. Not all of the reports 
showed logging conditions and in such cases I wrote 
them up from what seemed to be the logging condi- 
tions from the topography. Also the distance to out- 
let, land or stream, damage and probabilities of fire, 
and sometimes general remarks. I think I did this 
under the directions of Mr. Fulton and Mr. Nease, 
but I am not positive whether he told me to pemuE: 
ularly or not. 

I have recently done some work in Clearwater 
county in company with Mr. Roy Wherry and Mr. 
John Swanson in the check cruising which they did 
from the 27th of March to the fourth of May of this 
year. I ran the compass and took the topography. I 
have my original field book which I used in that work. 
The writings on the right hand pages refer to some of 
the discrepancies between my work and the reports 
filed by Mr. Nease at Orofino. My field work is con- 
tained on the left-hand pages of the book, and clearly 
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show the topography, description of surface, contour, 
elevations, creeks, burns, etc., as I found them on 
the ground. 

Thereupon the defendants by their counsel offered 
the said field book in evidence and the plaintiff by its 
counsel objected to the same being received in evi- 
dence upon the same grounds as the plaintiff had 
theretofore objected to the evidence of the work done 
by the witness Wherry and the witness Swanson; 
and particularly upon the ground that the issue in 
the case on trial was not whether Nease’s work had 
been accurately or inaccurately done; that the ques- 
tion whether this witness’s judgment was better than 
the judgment of the men employed by Mr. Nease was 
wholly immaterial; and upon the further ground 
that if any of the work done by Nease for the county 
was inaccurate the remedy of the county was to re- 
quire Nease under the terms of his contract to make 
good the work. Thereupon the objection was over- 
ruled and the plaintiff excepted and the said field 
book was thereupon received in evidence and marked 
Defendants’ Exhibit Number 35. 

Continuing, the witness Albright testified: 

‘The green in the field book marked Defendants’ 
Exhibit Number 35 indicates the area of green tim- 
ber. The red or pink indicates burned land. Brown 
indicates brush patches. Yellow, creek bottoms, and 
blue, creeks. The small figures on different subdi- 
visions indicate elevation, patch work indicates con- 
tours of the ground and green dots scattering trees 
in the burn. Small cross work indicates rocks. I 
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have a photograph which I took while working with 
Mr. Wherry and Mr. Swanson at a point about 50 
paces east and about 15 or 20 feet south of the line 
near the southwest quarter of section 13, township 
37 north, range five east. It clearly shows the ob- 
jects as they appear to the eye at that time. All the 
timber shown on the picture, except one big tree, is 
on the southwest quarter of the southwest quarter of 
section 13, township 37 north, range five east. I took 
that picture on the second of May of this year. 
I took this picture because the southwest quarter of 
the southwest quarter of section 13 was all marked 
burned on Mr. Nease’s report when it was not. That 
was why we took the picture. 

Thereupon the photograph was offered by the de- 
fendants by their counsel in evidence and the same 
was received and marked Defendants’ Exhibit Num- 
ber 36. 

Continuing, the witness Albright testified: 

The large tree shown in the photograph is on the 
northwest quarter of the northwest quarter of sec- 
tion 24, township 87, five east. I indicated by a dot 
on the plat of that section, Defendants’ Exhibit Num- 
ber Six, about where the tree stood. I did not know 
at the time we examined these lands how much Mr. 
Nease had reported on them. Mr. Wherry and Mr. 
Swanson double run where Mr. Weir had single run 
most of the time. They measured up trees and wind- 
falls and butts of standing trees as precautions to 
arrive at accurate results. We did not have with us 
any of the original reports of Mr. Nease filed with 
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the county and we had not taken off the topography 
from any of those reports. I did not have any of the 
topography of Mr. Nease’s work with me. We did 
receive the figures of Mr. Nease’s work on some of 
the land in township 87 north, range five east, after 
we had already cruised it. 

I have been employed since I left Mr. Nease with 
the Pacific Timber Cruising Company. 

Thereupon the court adjourned until 9:30 A. M. 
Friday, May 12, 1916. 

The court reconvened at 9:30 A. M. on Friday, 
May 12, 1916. The witness L. E. Albright upon 
cross examination testified as follows: 

The Pacific Timber Cruising is engaged in the bus- 
iness of cruising counties for assessment purposes. 
My father has been employed for them also. I have 
no strong feeling either way against Mr. Nease. I 
am not particularly friendly to him. Mr. Nease and 
the Pacific Timber Cruising Company are naturally 
business rivals. At the time when Mr. Nease told me 
to tell Mr. Weir to single run, the character of the 
country we were then working in was just ordinary. 
It was neither rough nor smooth, rather heavy rolling 
land. A light timbered country. The Pacific Timber 
Company got eleven cents an acre for the cruising 
they did for Clarke county in the State of Washing- 
ton. I worked for them in their office at Portland, 
Oregon, as draughtsman on that job. 

On re-direct examination the witness Albright tes- 
tified as follows: 

I am usually paid about $150.00 a month for that 
kind of work, which is a fair price. 


The County of Clearwater, Idaho, etal. 371 


The witness was excused. 

JOHN P. HARLAN, being recalled as a witness 
for the defendants, testified as follows: 

I have made search in the court house at Orofino, 
the county seat of Clearwater county, for any reports 
made by Mr. Gorman on Nease’s work. [| looked in 
both the recorder’s and assessor’s office and made in- 
quiries of the clerk of the board and of the assessor 
and I have not been able to find any such reports. I 
did see a report of Mr. Gorman that was made in 
1912 on a cruise that he had made at that time, and 
we found a plat where Gorman had either made a 
check or an estimate. It does not state which. But 
there was no report we were able to find in respect 
to any check he had made against the Nease cruise. 

Thereupon said plat was offered by the Defendants 
and received in evidence and marked defendants’ Ex- 
hibit No. 37. 

On cross examination the witness Harlan testified 
as follows: 

I made a search through the assessor’s office my- 
self with the assistance of the assessor. I did not 
look through the records and files in the county com- 
missioners’ office. I had the clerk of the board do 
that. I was standing around there some of the time. 
I made no search myself except in a casual way. I 
did not make a search through the papers in the vault 
in the county commissioners’ office. 

The witness was excused. 

ROY WHERRY, being recalled as a witness on 
behalf of the defendants, testified as follows: 
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The timber shown by the photograph, Defendants’ 
Exhibit Number 36, is on the Southwest of the South- 
west of Section 13, township 37 north, range five, 
east, with the exception of one large tree which is on 
the Northwest quarter of the northwest quarter of 
section 24, township 24 north, range five east. I 
know where the picture was taken. 

On cross examination the witness Wherry testified 
as follows: 

The rest of section 24, with the exception of one 
large tree shown in the photograph, is burned timber. 
It is nearly all an old burn or brushy land, but some 
timber on all of it. I think there is sufficient timber 
on it so that it might be commercially logged in con- 
nection with other timber. 

On re-direct examination the witness Wherry tes- 
tified: 

There are about 3800 feet in the tree shown in the 
photograph on that section. 

The witness was excused. 

J.C. MURRAY, being recalled as a witness on be- 
half of the defendant, testified as follows: 

I cruised the south half of the south half cf sec- 
tion 13, township 39 north, range three east, but I 
did not report on it because I moved from that locali- 
ty and Mr. McKay told me that Mr. Hart would 
cruise that section. I single run the south half of 
the south half of that section. Mr. Nease never said 
anything to me about it. I single run it bevause I 
had about time to do that quarter section before dark 
and get back to camp. I made that cruise late in the 
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fall. The estimates of the timber I found are as fol- 
lows: 

On the southwest quarter of the southwest quarter, 
400,000 feet of red fir, 200,000 feet of white fir. 

Southeast quarter of the southwest quarter, 300,- 
000 feet of red fir, and 150,000 feet of white fir. 

On the southwest quarter of the southeast quarter, 
150,000 feet of red fir and 100,000 feet of white fir. 

On the southeast quarter of the southeast quarter, 
200,000 feet of red fir and 100,000 feet of white fir. 

The defendants’ counsel then read into the record 
from the original field report of C. R. Hart of his 
cruise of section 18, township 39, north, range two, 
east, as follows: 

“On the southwest of the southwest, 15,000 white 
pine, 10,000 white fir; 100,000 red fir and 20 ties.” 

Southeast of the southwest, 15,000 white pine, 
150,000 red fir; 10 ties. 

On the southwest of the southwest, 30,000 red fir, 
5 ties; on the southeast of the southeast, 40,000 red 
fir, 2 ties. 

Continuing the witness Murray testified as fol- 
lows: 

I cannot explain the difference between Mr. Hart’s 
estimate and my own. I cannot say nor can any 
other cruiser say within what percentage of accur- 
acy he can cruise. On such ground as that the best 
of cruisers on individual forties vary as much as 50 
per cent. Mr. Hart might have gone through the 
forty inta different manner from what I did and this 
might account for the difference. There might have 
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been some pine where he went and none where I 
went. Or I might not see any pine and he might see 
all or practically all the pine trees that were on the 
land. When I was cruising in section 89-5, I should 
judge that I was cruising from 240 to 300 acres a 
day. I worked there I think from about August 1 
until September 1. I probably cruised about 10,000 
acres there. I worked there 30 days. I could not 
say whether it is more or less. I think I left there 
about the first of September. I had with me a plat 
of township 39 north, range four east, showing what 
lands I was to cruise. The brown on the plat indi- 
dates the government lands and the red indicates 
state lands. I used that plat in the field. It then 
had on it the instructions, ‘Cruise all blank lands, 
also lands in brown if timbered.” I did not cruise 
the lands in brown because they were not timbered. 
I did not cruise any state or government land in that 
township to my knowledge. I had no information in 
regard to whether lot two in section five in that town- 
ship was state or government land, except that it was 
patented land according to the plat. 

Defendants then offered the plat of township 39, 
north, range four east, referred to by the witness, 
and the same was received in evidence and marked 
Defendants’ Exhibit Number 38. 

Continuing, the witness Murray testified: 

I spent from the 9th of April until the first of 
June, 1914, in checking. After the first of June I 
cruised from 12 to 14 days during the spring cruise in 
township 39 north, range five east. During that time 
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I probably averaged 240 acres a day. IJ double run it 
all except a part of section 33. I did more on an aver- 
age per day in the fall than I did in the spring be- 
cause I single run quite a lot in the fall. In check- 
ing I never changed any figures on the field report of 
a cruiser, but in one case I substituted figures above 
the figures of the cruiser. I think this was on the 
southwest quarter of the southwest quarter of sec- 
tion three, township 38 north, range three east. The 
figures 330 in the white pine column opposite the 
southwest of the southwest on the report on that sec- 
tion are probably mine. Also the figures 170 oppo- 
site the southeast of the southwest in the white pine 
eolumn on the same report. I probably checked ten 
or twelve quarter sections of Mr. Wherry’s work in 
township 38-3 and township 38-5. I found as a rule 
that his work was very good. In some places he was 
lower than I was and in some places he was higher, 
but he was inclined to be about right. In all cases I 
tried to cruise the land in the exact way he ran it. 
If he ran a section or a quarter section east and west 
I ran it east and west. I had done cruising in Clear- 
water county four years before and I had experience 
with white pine. I did this cruising for Duncan 
Brewer Land Company. I single run that work. I 
have had 87 years experience as a cruiser. My prac- 
tice in cruising for commercial purposes with refer- 
ence to the number of times I mean to pass through 
a forty is to follow the instructions. The instruc- 
tions of Duncan Brewer Land Company was to single 
run the forties and that has been my custom as a rule. 
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I can tell of a good many people who have bought tim- 
ber on my estimates where I cruised by single run- 
ning. A great part of this is on the Columbia river 
slope near Tilamook. It would not make any differ- 
ence whether you were buying a large tract or a small 
tract as to whether you single run it or double run 
it if the cruiser is conscientious. On a single run 
the cruiser actually sees about six acres out of a 
forty. If the cruiser sticks strictly to the ordinary 
term of single running he sees only two and if he 
sticks strictly to the ordinary term of double running 
he sees only four. But that is not the way I cruise 
timber. When I single run I take a four rod strip, 
but every tally I take a circular half acre or an acre, 
or square half acre, and estimate that. In single 
running that way I can cruise in a timber country 
like that in township 39 north, range five east, about 
300 to 320 acres a day fairly accurately. 

Thereupon counsel for the defendants read into 
the record from the report of the witness Nease filed 
with the defendant county on section 3, township 38-3 
east, showing 230,000 feet of white pine on the south- 
west of the southwest; on the southeast of the south- 
west, 110,000 feet of white pine, both corresponding 
with the figures on the original report of Roy 
Wherry. 

Continuing, the witness Murray testified as fol- 
lows: 

I know Mr. Bennison. His work was fairly ac- 
curate. I heard Mr. Nease say something about 
changing Bennison’s reports at the Bolinger Hotel in 
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Lewiston. This was after we got through with the 
spring cruise. He told Mr. Fulton to raise Bennison’s 
report about 80 per cent as I remember it. That 
might be a fairly accurate way of arriving at results 
in cruising and customary. I know Mr. C. F. Sny- 
der. He worked with me in the woods as compass- 
man. When he was compassing for me in various 
forties I asked him tc cruise it with me as we went 
over the ground. I heard that he had done some cruis- 
ing before that. He was doing this kind of work 
with me about three weeks. After that he did some 
cruising. 

On cross examination the witness Murray testified 
as follows: 

My cruising experience has been, some in Minne- 
sota and the rest on the Pacific coast, from Central 
California up into British Columbia. I have gener- 
ally cruised for timber buyers. Jam aman of family 
and live in Portland, Oregon. I have been engaged 
in cruising all the time for the past 28 years. When 
a cruiser starts into cruising in a country with which 
he is not familiar he is apt to cover more ground per 
day as he gains familiarity with the country. The 
way I did my checking was this: I went over some 
legal subdivisions that the cruisers had cruised and 
put down the figures of my estimates and also the 
topography and then when their reports were turned 
in to me in probably two or three days or a week or 
later, I checked my report with theirs. The object 
of checking is to see that the cruisers are either uni- 
form in their cruise or that they are not too high or 
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not too low, that they do their work correctly as near- 
ly as possible in the various classes of timber they 
have to go through. The incident of raising Mr. 
Bennison’s report at the Bolinger Hotel at Lewiston 
about which I have testified was this: Mr. Bennison 
I think cruised seven or eight sections in township 
38 north, range three, east, mostly all large white 
pine, which was very defective. According to my 
way of looking at it his report on that defective tim- 
ber was too low, that he cut it more for defects than 
I thought it should be cut. Consequently I told Mr. 
Nease that I thought all that large pine was too low, 
and then Mr. Nease, I suppose, raised him 30 per 
cent or so. I had talked that matter over with Mr. 
Gorman, the county checker. We had done over 
forties together, and we agreed that it would cut out 
more than Mr. Bennison’s judgment thought it 
would. The work of a cruiser is frequently raised 
a certain percentage as a result of the checker’s 
cruise. If the work of the checker shows that a cruis- 
er is running uniformly low or uniformly high as 
compared with the checker’s work, it is customary to 
raise or lower the cruiser’s figures a certain per- 
centage. I had found that Mr. Bennison’s cruise of 
this partiular land was uniformly too low on the 
white pine, and I understood Mr. Gorman to say so. 

My method of cruising a forty acre tract by single 
running is this. I run into the forty with the com- 
passman a tally. A tally is one-fourth the distance 
through a forty-acre tract, or twenty rods. [ make 
a careful estimate of a strip two rods on each side. I 
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take a circular acre or a square acre. I do this at 
the end of each tally. That gives us in all about six 
acres to a forty. This method or a similar method is 
used by many cruisers. There is no one method of 
cruising used by all competent cruisers. There are 
over forty, at least, different methods. In order to 
be a competent cruiser a man must be careful in his 
work and have enough experience so that he can tell 
the difference between merchantable timber and that 
which is not merchantable. In cruising when I come 
to a burn I pace it out to see how much there is of it. 
A forty-acre tract of solid timber is much easier to 
cruise than one that is half timbered and has open- 
ings and burns. It is easier to calculate the amount 
of timber where the whole forty is uniformly timber- 
ed than it is where you have to make allowances for 
openings and burns. In checking if I did not go 
through the land in the same way that the cruiser did 
it would not be a fair check on his work. If a forty- 
acre tract had openings in it and marshes and burns, 
and it is cruised by different men, one might get 
double the amount of timber that the other found or 
they might find practically the same. If one of them 
ran it east and west he might see a lot that the other 
did not see in running north and south, but if the two 
cruisers go over the same ground there should be 
little difference. I cannot state what is the usual, 
natural ordinary variation of the estimates of com- 
petent cruisers who cruise the same land in the same 
way. The estimating of timber is not an exact science. 
J have known what were considered the best cruisers 
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to vary three or four hundred per cent, but I should 
think that a usual, ordinary, natural variation ought 
not to exceed 25 per cent. The man who double runs 
in his cruise using the two rods strip method such as 
that described by Mr. Wherry in his testimony covers 
about four acres, while by my method of single run 
cruise I cover about six acres out of a forty. Double 
running does not mean that more timber on a forty- 
acre tract is actually estimated and counted than in 
single running properly done. Double run cruising 
and single run cruising both done by competent cruis- 
ers should show very nearly the same results if they 
both make deductions for defects, etc., in the same 
proportion. The same cruiser never gets the same 
result in cruising a tract of land a second time after 
a lapse of a few months or a year. He will vary 
from ten to 25 per cent. This is because he does not 
see it at the two different times in the same way. 
Weather has a great deal to do with it. Asarulea 
cruiser gets more timber in bright weather than he 
does in bad weather. I was given no instructions to 
single run in the fall. When I had been cruising for 
about ten days Mr. Duncan came to my camp and he 
brought me a letter from Mr. Nease, or told me that 
Mr. Nease said for me to use my own judgment 
whether I single run it or double run it. I was not 
told by Mr. Nease or any other person for Mr. Nease 
either to double run or single run any part of my 
work. I did not single run in the fall any part of the 
land which I thought ought to be double run. About 
one-third of my fall work was double run and about 
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two-thirds single run. I double run when I got into 
timber that was defective and spotted or patches here 
and there or second growth, making it necessary to 
determine how many acres there were of each class. 
When the timber was of uniform size and soundness 
I single run it. That has been my custom. The 
amount of experience that a man has had in cruis- 
ing ought to have something to do with whether he 
should double run or single run. When Mr. Snyder 
was cruising with me on various forties on some of 
them our results were within two per cent and some 
of them we varied scarcely any. When I cruised the 
south half of the south half of section thirteen, town- 
ship 39 north, range two east, which I did not report 
on, I saw only two or three pine trees; they were 
small, so I did not put down. I didn’t see enough to 
make a thousand feet. I did not know the ownership 
of any of the lands I cruised while working for Mr. 
Nease. There has been no change made in my field 
report on section nine, township 39 north, range five 
east. The figures 960, 1160, 1050 and 1115 in the 
left-hand column of the page, are not my figures, but 
the rest of them are mine and the footings are mine. 

Thereupon it was admitted by counsel for defen- 
dants that the figures of the witness on said section 
nine were the ones that were reported to the county. 

Continuing, the witness testified: 

The estimates on my report on section nine, town- 
ship 89-five east, are the result of my best honest 
judgment. I double run the south half and the three 
forties on the west. I double run seven forties, that 
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is the south half of the south half of section nine, and 
also the west tier of forties. 

On re-direct examination the witness Murray tes- 
tified as follows: 

Mr. Bennison’s work on white pine I think was 
about right. I do not know why he was raised 33 1/3 
per cent on all kinds of timber he reported. I check- 
ed him on other kinds of timber. I kept a record of 
my check on him and I compared it with his work, 
but I do not have my report here. In cruising I do 
not keep count of the number of trees but of the num- 
ber of feet of lumber in the trees. For example, if 
I see a tree that will cut 200 feet, I count 200 feet. 
I also took a scribner’s rule with me and kept it right 
with me. The timber in township 39-5 east is quite 
uniform. That in 39-4 east is not uniform; it is 
about half second growth. That in 89-5 is uniform 
in one way, in size. It is spotted, there are burns all 
through it, there are patches that have no timber. 
In cruising I would wait until I had found a thousand 
feet of one class of timber, then I would register that 
on a tally register that I kept in my hand, keeping 
track separately of the different kinds of timber. I! 
put this down on a tab which I carried for that pur- 
pose and I did not keep it after I had put the figures 
on the field book. On section two, township 39 north, 
range four east, I reported on the northeast quarter 
of the northwest quarter exactly 200,000 feet of 
white pine ten per cent clear, and exactly the same 
amount on every other forty-acre tract of that quar- 
ter section. I explain that uniformity in this way: 
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I did not put down the odd figures. For example, if 
I find that a forty acres runs 4,500,000 feet I never 
put down the 50,000. If it runs a little less than 
4,000,000, I put down the 4,000,000. That section 
ran practically the same all over the section. It ran 
uniform in the section. My report on the character 
of the timber on section two, township 39-4 east, is 
that it is nearly all young growth and quite sound. 
The southwest quarter covered with very short and 
coarse timber, limbs extending to the ground. I wrote 
in on the report the following: ‘White pine is quite 
sound; it is young growth and quite limby. Red fir 
is short and rough but very sound. White fir is fairly 
sound but short and usually rough.” I understood 
the instructions which Mr. Duncan brought to me 
from Mr. Nease to be that I was not to confine mv- 
self to double running unless I deemed it advisable. 
I did not then change my method of cruising. It was 
only after I got into different timber that I changed 
my method. I would not have continued to double 
run unless I had specific instructions to double run, 
but would have used my own judgment. 

On further re-cross examination the witness testi- 
fied as follows: 

The timber in township 39-5 east had a great deal 
of defect in it and it is part of a cruiser’s duty to 
take account of the amount of defects and exclude it 
from his estimate of the timber. There is no one rule 
about arriving at the amount of defects and the cruis- 
er must use his own judgment. The difference in 
judgment as to the amount of defects might make a 
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wide variation between the estimates of two cruisers 
of the same land. 

In answer to questions by the court the witness 
Murray testified as follows: 

Two competent and experienced cruisers cruising 
side by side at the same time and in the same manner 
might reach substantially different conclusions on in- 
dividual forty-acre tracts. As a whole they would 
not. One might find fifteen hundred thousand feet 
on a forty and another one million. There might be 
a difference of 33 1/8 per cent or 50 per cent. Cruis- 
ing or estimating however is nota sham. We try at 
it as near as we can but no two cruisers that I have 
ever known, and I have seen and checked a hundred 
or more, have ever been able to get the same results 
on one forty. 

A checker is supposed to have had more experience 
than the cruiser. His work is not altogether to see 
that the cruise is exactly right, but to be in the field 
and to know that the men actually do the work. 

Large timber owners and buyers on the Pacific 
Coast where timber runs sometimes a hundred mil- 
lion to the section, they may have a dozen number 
one cruisers that they have employed and known for 
years. They have the same land cruised several times 
by different cruisers and who find a wide variance 
or difference in their work, and in considering the 
amount of timber they have to take all 6f these esti- 
mates into consideration. That is the practice of all 
large owners that I know of. => 

In making a single run cruise one is not constantly 
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under the necessity of looking a distance of forty 
rods for one frequently takes side trips, especially if 
there are openings or if the timber is not runing uni- 
form. One of the purposes of double run method of 
cruising is to get an estimate of as much of the land 
as possible so that one can know whether it is all 
timbered. The reason why a checker should go 
through the timber in the same way that the cruiser 
did is the checker wants to see that the cruiser’s judg- 
ment is right. It is for the purpose of checking up 
the cruiser’s judgment. While competent cruisers 
may in some cases differ very widely, as for instance 
three or four hundred percent in extreme cases, 25 
per cent is quite a difference. In my judgment a 
natural or average difference between the results of 
competent cruisers is about ten per cent. 

On re-cross examination the witness Murray tes- 
tified as follows: 

When I say that an average normal difference be- 
tween the result of competent cruisers is about ten 
per cent I have reference to a cruise of several thou- 
sand acres. I cannot say what would be the fair 
normal variation between the estimates of competent 
cruisers on a forty-acre tract. 

On re-direct examination the witness Murray tes- 
tified as follows: 

Referring to the report on section two, township 
39-5 east, signed by me, and also to defendants’ Ex- 
hibit Number Four, I do not think that the differences 
shown between my estimates and those of Mr. Wher- 
ry and Mr. Swanson on white pine on the northeast 
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quarter of the southwest quarter and the southwest 
quarter of the southeast quarter count be accounted 
for by a different way of running through the land. 

On re-cross examination the witness Murray tes- 
tified as follows: 

That discrepancy might be accounted for partially 
in the manner in which the pacing was done. My re- 
port shows that the land is burned down to those two 
forties. There is one forty that I have as practi- 
eally all burned. The other one I think I have all 
green. But in the forty that I have all burned the 
discrepancy might have arisen in the different man- 
ner in which we went into the forties. I considered 
it practically burned. In the case of the other forty 
where they have found eight or nine thousand feet 
of white pine and I a smaller amount, I remember 
that the timber was very defective in there. The tim- 
ber on sections two and eleven was especially defec- 
tive. If the object of a cruiser was to find the largest 
possible amount that might affect his judgment in 
estimating defects. I have known Mr. Roy Wherry 
since April, 1914. He lived at my house a while last 
winter. I have heard him discuss Mr. Nease’s cruise 
at various times. This was before he made his check- 
ing cruise for the county. I do not think that a man 
in Mr. Wherry’s attitude of mind toward Mr. Nease 
would be an impartial checker on Mr. Nease’s work. 
I think it would be absolutely impossible for him to 
make an impartial check. No matter how hard he 
tried it would be impossible. 


The County of Clearwater, Idaho, etal. 387 


On further re-direct examination the witness Mur- 
ray testified as follows: 

Referring to my report on section eleven, township 
39 north, range five east under “character of tim- 
ber,” I find the following: 

“A good quality of old growth pine covers this sec- 
tion, which will cut out a good per cent to clear. 
Quite a lot of defective timber in the first and second 
logs, but due allowance has been made for the defect.” 
That is my handwriting. Also the words ‘White fir 
is small but sound.” My report shows that all but a 
little of the northeast quarter of the southwest quar- 
ter was burned. It shows all burned except ten 
acres, and my report shows that I found no timber 
on that. 

The witness was excused. 

H. M. LEIGHTON, produced as a witness on be- 
half of defendants, having been first duly sworn, tes- 
tified as follows: 

I am a compass man. I worked for M. G. Nease 
for the past two or three years. I worked for him in 
the year of 1914 in Clearwater and Latah counties, 
Idaho. I acted as compass man for Mr. Murray, Mr. 
Tuttle and Mr. Gorman in Clearwater county. My 
duties as compass man were to run the lines and 
when I was working with Mr. Murray to do the top- 
ography work. I made topography reports for Mur- 
ray but he made his own reports on the timber esti- 
mate. When I was working with Mr. Tuttle, I made 
all his reports, both the topography and the timber. 
When we were at Pierce—I cannot give the date— 
Mr. Nease told us to examine separate forties of state 
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lands where we had to go across it. Mr. Nease indi- 
cated the lands to be examined by township plats 
made up in the different colors. The school lands 
were marked out and the government lands were left 
blank as I remembex, but I am not sure. There was 
nothing written on the plat to indicate what we were 
to do with lands that were left blank, because it was 
government land. Mr. Nease told us that where 
there was a forty of state lands surrounded by pri- 
vate owned lands, and where we had to go through it, 
we were to estimate it. I don’t think I submitted any 
estimate on any such lands. While I was working 
with Mr. Tuttle and after we had been working for 
about two weeks in the fall, I took the reports into 
the office of headquarters and Nease looked them over 
and said some of the others were doing more work 
than we were doing. I reported this to Mr. Tuttle. 
I think we were then averaging about six forties a 
day in heavy timber and rough ground where it was 
slow going and we couldn’t hurry. 

I was present at a conversation between Mr. Nease 
and Mr. Wherry at the Bollinger Hotel with refer- 
ence to timber on lands not examined in township 
38-6. Mr. Nease asked Mr. Wherry if he had been 
over a certain piece of land in that township; I can’t 
say what piece it was. The substance of the conver- 
sation was that Mr. Nease wanted to know what 
Wherry knew about that piece of land. He asked 
Wherry if the piece of land would average with the 
surrounding country and if he had gone over the land. 
Mr. Wherry said he couldn’t tell whether it would 
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average or not because he had not made any estimate 
of it. I acted as compass man for Mr. Gorman in 
Clearwater county for some time, who was the coun- 
ty checker employed by Clearwater County. In doing 
the topography work I did not put in the elevations 
on the 40 lines as specified in Mr. Nease’s written 
instructions to cruisers, because Mr. McKay told me 
to put four or more elevations on each forty, at points 
so that the four elevations would be an equal dis- 
tance from the center and sides of the forty. I didn’t 
depart from the instructions in any other particular. 
I classified the soil in connection with the instruc- 
tions. I could see what the character of the soil was 
by holes made by uprooted trees, at the banks of 
creeks and slides, ete. I showed the elevations where 
we crossed the ridges, creek bottoms and elevations. 
I was paid by Mr. Nease at the rate of $3.50 a day 
and my expenses from the time we left Pierce City to 
go to work. I made the report shown on the back of 
Field Report on Section 1, Township 37 North, Range 
6 East, with the exception of the general remarks, 
and turneditin. The figures 1215 under White Pine 
column, the figures 150 in White Fir column, 
and the figures 100 in the Red Fir column and the 
figures zero in the spruce column, all opposite the 
Northwest quarter, I don’t think were on the report 
when J turned it in. Neither Mr. Tuttle or myself 
had any occasion to place any such figures on the 
reports. 

Referring to the cruiser’s original report of sec- 
tion 18, township 39 north, range 6 east, figures 950 
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in black ink about the figures 1220, which have been 
crossed out in the white pine column under the N. W. 
of the N. E., those changes were not made prior to 
the time the report was turned over to Mr. Nease. 
I made up the report on the timber of that section 
and I didn’t use any ink at all in making up the re- 
port for Mr. Murray and the same is true in regard 
to the figures shown in ink on the report of Section 
19, Township 39-6. 

On cross examination the witness Leighton testi- 
fied as follows: 

I don’t know who put in the figures in ink on the 
report sheet for Section 18-39-6 East. Mr. McKay 
was head cruiser on the work. The figures indicate 
that the report had been revised by a checker. The 
duties of a checker are to go through the timber that 
has been cruised by the cruiser and to see if his 
work has been properly performed and to make cor- 
rections if they are needed. When I say that I made 
up all the reports for Mr. Tuttle, I mean I made up 
the written reports; I took the topography and put 
it in on my own responsibility and the timber esti- 
mate was submitted to me and IJ copied it in on the 
report blank. I filled out the report blank and Tut- 
tle signed it. The reason I was called to work as 
compass man for Mr. Gorman was that I had gotten 
acquainted with Mr. Gorman and his compass man 
was unable to go with him. I acted as compass man 
for Gorman about thirty-one or thirty-two days. One 
of the chief duties of a compass man is to see that 
the cruiser is properly located on the ground, finds 


The County of Clearwater, Idaho, etal. 391 


the corners, etc. While I was working for Mr. Gor- 
man he was cruising. He was checking. The check- 
er performs his work the same as a cruiser. He 
picks out pieces of land indiscriminately through a 
section that the cruiser has covered. I have been in 
the business of compass man about six years. I can 
tell whether a cruiser is properly doing his work. 
Mr. Gorman performed his work in a very thorough 
manner. He was very particular in regard to his 
locations and corrections. I don’t know where Mr. 
Tuttle is now but I heard he was in Missouri. I 
acted as compass man for him approximately 70 
days. He was a competent cruiser and did his work 
_ properly. 

Mr. McKay did some checking on Mr. Murray’s 
work. He seemed to do more checking on Murray’s 
work on the spring trip than he did on any one else’s. 
They didn’t seem to agree at to sizes, number of logs 
to the tree or in any way in regard to an estimate. 
They seemed to be working on entirely different sys- 
tems. 

On re-direct examination the witness Leighton tes- 
tified as follows: 

There were no corrections made on Tuttle’s work 
after the reports were turned in. When I was work- 
ing for Mr. Gorman he checked some in Township 
36-5, Township 40-1, Township 38-6, Township 40-2, 
Township 39-1, Township 39-2, Township 37-5. We 
checked Mr. Miller’s work around Pierce. I think 
Mr. Gorman made a written report of his checking 
to the county. I know the form in which the report 
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was made. It is made on a book about twelve inches 
square; plat book, you might say. The timber esti- 
mate was made on one side and the topography re- 
port was made on the other and the description of the 
land was given. They were not Township books but 
there were different townships put in the same book. 
If I remember correctly there were three of those 
books. Mr. Gorman didn’t have the figures of the 
eruiser whose work he was checking. I don’t know 
what became of Mr. Gorman’s reports, nor do I know 
where Mr. Gorman is now. I have not seen the re- 
ports since Mr. Gorman had them. I didn’t see him 
deliver them to any officer of Clearwater county. I 
don’t know whether any figures made by John Miller 
or any other cruiser were changed or modified by 
reason of Gorman’s checkings. In regard to my testi- 
mony concerning the statement made by Mr. Nease 
about the examination of state lands over which we 
had occasion to pass in cruising through lands, I find 
on looking at the plats of the township I worked in, 
we didn’t submit any estimate on state lands. I 
couldn’t say as to whether the instructions applied to 
state lands or government lands. At one time Mr. 
Nease made the statement that he could work in a 
certain amount of state or government land and he 
told us that in going over such land, enough to make 
an estimate, to do so if it was timbered but if it was 
not timbered to pay no attention to it. I understood 
that the lands he referred to were segregated forties, 
marked on the plats as not being privately owned. 
I do not know whether he referred to state or govern- 
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ment lands. It was one or the other and the state- 
ment was made at Pierce, Idaho. I think Mr. McKay 
and Mr. Wherry were there at the time. This was 
in the fall. At one time I had records of the work 
I did in Clearwater County but I turned them over 
to Mr. Nease. I do not remember when. I was with 
Mr. Tuttle during his cruising of Section 19, Town- 
ship 37 North, Range 8 East. I don’t think we sub- 
mitted any estimate on state or government lands in 
that section. We might have done so but I don’t 
remember. 

On further re-cross examination the witness Leigh- 
ton testified as follows: 

The instructions Mr. Nease gave about the esti- 
mating of unpatented land was that if in the course 
of our cruising we came into an isolated forty that 
was not patented, to estimate it, and I don’t remem- 
ber whether they were state lands or United States 
lands. 

Witness excused. 

Thereupon defendants by their counsel offered and 
there was received in evidence, document marked de- 
fendant’s exhibit 18 which had theretofore been 
marked for identification and which is a comparative 
statement of Nease’s and Morrow’s cruise on certain 
lands there listed. 

Thereupon it was stipulated between the respec- 
tive parties that the defendants might substitute 
copies for exhibit 21. Thereupon the defendants by 
their counsel offered and there was received in evi- 
dence defendants’ exhibit Number 20-a, being a blue 
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print of Township 36 North, Range 4 East. 

JOHN MALLOY, produced as a witness on behalf 
of defendants, being first duly sworn, testified as 
follows: 

I live at Orofino, Idaho, and was an assessor of 
Clearwater County in the year 1913. My term of 
office expired in January, 1914. I was succeeded by 
P. H. Black and I acted as deputy under him. I am 
acquainted with Mr. Gorman who was hired by the 
County as checker. Mr. Gorman did not do very 
much when he came into the assessor’s office with his 
reports. He got his numbers for the plats and when 
he would come back in from the field I never saw him 
do very much in the office. His reports were all ta- 
ken over to the Fidelity Bank as far as I know. The 
reports were never exhibited to me. Mr. Blake al- 
ways kept these reports at the bank. They were 
never in the office as long as I was there. They never 
discussed the reports in my presence and they were 
never filed in the assessor’s office. They were never 
left around the office. They might have been in the 
office while they were working on them but they 
were always taken over to the bank. No other re- 
cords of the Assessor’s office, so far as I know, were 
kept at the bank. Mr. Blake fixed up the plats that 
were given to Mr. Nease. I didn’t assist in doing so. 
It was done in the assessor’s office. I think Mr. Blair 
Hoar helped Mr. Blake do this work. It was all done 
in the office as far as I know; of course I was not 
there all of the time. They got the records and fur- 
nished Mr. Nease with blue prints from the plats in 
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the assessor’s office showing what lands to cruise. 
The words “State Power Site’ on the plat of town- 
ship 38-8 is in my handwriting and that of my broth- 
er. This plat was in the assessor’s office with the same 
designations on it during the year of 1914. It had 
always been there since the plat was made up in 
1911. It was a part of the general plats from which 
Mr. Blake secured his information of the lands to 
be cruised. 

Thereupon the defendants by their counsel offered 
and there was received in evidence, plat of Township 
38 North, 3 East, identified by the witness, and the 
same was marked defendants’ exhibit No. 39. 

I asked Mr. Gorman a time or two how his check- 
ings were coming out with what Nease’s men were 
reporting but I didn’t find out anything. 

On cross-examination the witness Malloy testified 
as follows: 

At the time Mr. Gorman’s reports were kept in the 
vault of the Fidelity State Bank, the assessor had no 
vault. I never saw any of Gorman’s reports but the 
papers that were taken by him and Mr. Blake to the 
bank, were papers that Gorman brought in from the 
field and I suppose they were his reports. I made no 
search for these reports recently. I have not a very 
friendly feeling for Mr. P. H. Blake but I have no- 
thing against Mr. Nease. 

On re-direct examination the witness Malloy tes- 
tified as follows: 

No one came into the assessor’s office while I was 
there and asked to see Gorman’s reports. Mr. Gor- 
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man was a director of the Fidelity State Bank and 
Mr. Blake cashier of it and I was also a director of 
it. Other blue print records of the assessor’s office 
were kept in the county treasurer’s office where 
there was a fire proof safe and in the same building 
with the assessor’s office. 

Witness excused. 

JOHN R. BECKER, being recalled for further 
cross-examination, testified as follows: 

Referring to my tabulation which is defendant’s 
exhibit 19 under the general heading “‘Unpatented;” 
in the first column are 26,706.59 acres. In the next 
column 7,679.78 acres. Those two totals together 
make up the grand total of the unpatented lands that 
were cruised by Nease. By unpatented lands I mean 
lands not subject to taxation prior to January Ist, 
1915. Those totals included both state and govern- 
ment land. None of the state lands included therein 
are taxable as land. A small portion of the State 
land included is taxable in a way; that is to say pur- 
chasers have taken them from the state; they have 
certificates of purchase and the assessor taxes that 
equity. In my tabulation there was no segregation 
made of state lands sold under contract and those not 
sold under contract and I included under the heading 
“Unpatented Lands,” all state lands no matter 
whether sold on contract or not. The amount of state 
lands so included is 6165.46 acres. I think slightly 
over ¥4, of that amount is land sold under contract. 

Witness excused. 

M. G. NEASE, being recalled as a witness for the 
defendants, testified as follows: 
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I don’t think I wrote any letters to any officer or 
representative of Clearwater County prior to the 
24th day of February, 1914, or received any letteis 
from any such officer or representative. I have my 
whole correspondence file here, and submitted it. I 
wrote circular letters to a good many counties, be- 
ginning back as far as 1908, but I had no correspon- 
dence with Clearwater County that I remember of 
even in a circular way. I was in Clearwater County 
early in the fall of 1918 and was canvassing this 
entire part of North Idaho and spent most of my time 
in that country from that time until through the 
year of 1914. I was canvassing Pend Oreille Coun- 
ty, Washington, Stevens County, Washington, and 
what is now Boundary and Bonner County, Idaho, 
and Kootenai County, Shoshone, Benewah, and in 
fact all these timber counties. The first time I ever 
saw Mr. Blake was at Coeur d’Alene convention early 
in the year 1914. I don’t remember the exact date. 
I didn’t talk to him about my contract with Clearwa- 
ter County at that time. I went down to Clearwater 
County afterwards and before February 24th, 1914, 
and talked to officers of Clearwater County about it. 
I was advised that they had called a meeting for the 
purpose of considering letting the contract and ma- 
king some determination of the cruising matter. I 
was advised of that when I was at Orofino. I do not 
remember the date. I have in my possession all the 
correspondence referring to any negotiations for this 
contract. 

(Witness excused. ) 

Thereupon defendants rested their case. 
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EMIL TORGERSON, produced as a witness on 
behalf of plaintiff, in rebuttal, being first duly sworn, 
testified as follows: 

I live at Elk River and have resided in Clearwater 
County about six years. I am in the pole business. 
I was one of the County Commissioners for Clear- 
water County during the years of 1913 and 1914. 
During the time I was commissioner, the Board took 
steps to investigate the question whether or not a 
cruise of the taxable lands of Clearwater County 
should be made. There had been a lot of talk about 
it among the people of Clearwater County and we 
thought it was quite necessary to have a cruise in 
order to have an assessment on timber property. We 
had different meetings at different places, one here in 
Moscow and one in Coeur d’Alene and met with dif- 
ferent commissioners and assessors. We also met 
with Mr. Robinson, the secretary of the state land 
commission, and we all agreed it would be a good idea 
to have a timber land cruise. Mr. Zelenka and I 
went down to Portland and went to different counties 
where they had had cruising done and they informed 
us they had very good satisfaction with it, so that 
they were quite well satisfied it was a good thing to 
have the timber lands cruised. I have heard the evi- 
dence given by Mr. Harrison and Mr. Zelenka in 
regard to what occurred at the time the first contract 
with Mr. Nease was let. I was there at the time the 
contract was let and participated in the framing of 
it. There was also the bid of Mr. Rankin and Mr. 
Hunt. Mr. Zelenka and I investigated the financial 
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responsibility and reliability of Mr. Rankin and Mr. 
Hunt on our trip to Portland. Mr. Rankin told us 
himself he didn’t have the finances to take care of it 
himself and offered to make a bid on it; to superin- 
tend the cruising part of it and get paid every thirty 
days. Upon investigation of Mr. Rankin’s character 
we did not think he was just the kind of a fellow we 
wanted. Mr. Rankin’s bid was not signed at all. 
We considered Mr. Nease’s bid the best bid offered. 
We employed Mr. Gorman to check Mr. Nease’s 
cruising work and he began his work shortly after 
Mr. Nease did. Mr. Gorman sent in reports of his 
work and I assisted in checking them up with Mr. 
Nease’s reports. I do not remember that Mr. Malloy 
was present at any time when we were doing this 
checking. At the time when the Board had under 
consideration the allowance of Mr. Nease’s bills, 
there was quite a talk as to whether or not they 
should be allowed and Mr. Harrison went upstairs to 
Mr. Becker’s office for some information; to see 
whether he had anything to file against having them 
allowed and he came back and told me himself there 
was nothing against them. He had seen Mr. Becker 
and there was nothing against them. My office as 
County Commissioner expired soon after the cruising 
was done. The effect of the cruising was to raise 
the taxable property of the county considerable. 
There was nothing wrong in the letting of the con- 
tract that I know of except that there seemed to be 
some irregularities about letting the first contract in 
that it was not advertised right or the meeting was 
not called right. 


400 Dexter Horton Trust & Savings Bank vs. 


On cross-examination the witness Torgerson testi- 
fied as follows: 

I don’t know that there is anything wrong about 
the form of Hunt’s bid. When Mr. Zelenka and I 
were in Portland we looked up Mr. Hunt as well as 
Mr. Rankin. We consulted some people in Portland 
—we consulted a Mr. West. I did not know that 
Mr. West was one of the Board of County Commis- 
sioners of Columbia County, Oregon, which let a 
contract to Mr. Nease. We also consulted a Mr. 
Judd in Astoria, who was one of the county officials 
there. Mr. Nease introduced us to Mr. Judd and 
Mr. Zelenka introduced me to Mr. West. The man 
we consulted told us that Hunt’s work ran in line 
with Rankin’s. We did not investigate at any place 
where Mr. Hunt had had cruising contracts. From 
what we could learn about Mr. Rankin we didn’t 
think it was worth while to take the time to investi- 
gate Mr. Hunt. 

At the time the second contract of April 15th was 
let there had been served upon me a copy of the com- 
plaint in the case of John Lewis versus Frank Ze- 
lenka et al., being defendant’s exhibit No. 21. I read 
the complaint but I do not know as I read the rest 
of it. I do not know whether I read any of the sworn 
statements and other exhibits attached to the com- 
plaint in that action. I read the newspaper clipping 
that Mr. Harrison referred to in his testimony. I[ 
first met Mr. Nease in Moscow in the year of 1913. 
No arrangements were then made that he should 
have the contract. We first seriously discussed this 
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contract with Mr. Nease after we had been down to 
Portland. No agreement had been reached before 
that time. The agreement was reached after we got 
back to Orofino on February 24th. I didn’t notify 
any cruisers in Seattle, Spokane, Lewiston or Mos- 
cow that a contract for cruising would be let in 
Clearwater County on February 24th. We told any- 
body that asked us anything about it. J didn’t know 
at the time we entered into the contract that Mr. 
Nease had been taking contracts in Oregon at 1214¢ 
and subletting them at 4c. We compared Mr. Gor- 
man’s estimates with Mr. Nease’s reports but I can- 
not recall on what lands. They ran very near the 
same; within twenty per cent. J do not know wheth- 
er Mr. Gorman checked in the field with Mr. Nease’s 
men or went in after they had finished their work and 
checked it up. We made no inquiries at any banks at 
Portland in regard to Mr. Hunt. We did not make 
any effort to find out about him from timber com- 
panies, railroads or any one else other than Mr. West 
and Mr. Judd. 

On re-direct examination the witness Torgerson 
testified as follows: 

Mr. Zelenka talked with Mr. Hunt and myself. 
Notice of the meeting of the Board of County Com- 
missioners of February 24th, 1914, was posted on 
the bulletin board in the court house at Orofino. 

(Witness excused. ) 

FRANK HARRISON, a witness, was recalled on 
behalf of plaintiff and testified as follows: 

When we found that Mr. Nease had completed his 
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work and checked with the assessor, I went up to the 
assessor’s office and talked to Mr. Blake about it and 
he said he had carefully checked everything and that 
as near as he could see everything was all right. I 
saw some of Mr. Blake’s figures that he had com- 
pared with the plats and I felt satisfied, inasmuch as 
Mr. Blake was a county officer and I believed he 
would do the best he could and had done right, that 
it was all right. When we got ready to draw the final 
warrants, I had thought that something would be 
filed against them to stop us from issuing them or 
probably stop the auditor from writing the warrants 
after we had approved the bill, and to see if anything 
was going to be filed. I went up to Mr. Becker’s of- 
fice and told him we were about to approve the work, 
the last warrants, and asked him if he had anything 
to file against it. He said he did not think it would 
be any use filing it and I told him I thought it would 
be of great use and I wanted him to file anything if 
he had it; that I had heard a great deal of talk and I 
wanted something in writing filed so that the Board 
could act, and we talked four or five minutes and he 
said he didn’t believe he would file anything and I 
went down and reported to the Board. There was 
nothing wrong with the awarding of this contract 
to Mr. Nease that I know of. No member of the 
Board, or Mr. Blake or any other official or any one 
else received any consideration for the awarding of 
the contract. 

Referring to my former testimony about check- 
ing up clearings and patches of various farmers in 
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the Weippe country; I checked up the whole Weippe 
country and the country around Pierce and about a 
third of Frazer. I should think better than one hun- 
dred or one hundred and fifty farmers. 

On cross-examination the witness Harrison testi- 
fied as follows: 

I remember being in the office of Mr. Becker, one 
of the counsel for defendants, on the 24th of Febru- 
ary, 1914. I don’t remember whether it was before 
or after the contract was let. There were a num- 
ber of citizens there and they said that in their judg- 
ment the price was too high; that the contract was 
improvident and that the commissioners had no right 
to let such a contract; that they had nothing to do 
with the assessment of property. I think I then 
made some statement to the effect that I would pro- 
test against it. The meeting with Mr. Fohl upset 
that. I told Mr. Becker afterwards that the reason 
I didn’t vote against the contract was because I 
thought that Mr. Zelenka had seen Mr. Fohl coming 
out of the house. That was partly the reason and 
the rest of the reason was my conversation with Mr. 
Fohl. 

(Witness excused. ) 

BLAIR E. HOAR, produced as a witness for plain- 
tiff in rebuttal, being first duly sworn, testified as 
follows: 

I live at Lewiston, Idaho, and I am the receiver of 
the United States Land Office at that point. I for- 
merly lived at Orofino in Clearwater County. I was 
deputy assessor of that county for eighteen or nine- 
teen months and county treasurer for two months. 
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As county treasurer I had charge of the books and 
the collector’s records of the county. 

On cross-examination the witness Hoar testified 
as follows: 

I checked up the blue print plats constituting de- 
fendant’s exhibit 20 and found them correct as to 
state and government land. 

On re-direct examination the witness Hoar testi- 
fied as follows: 

I personally checked and compared the 38 maps 
now shown to me with the records in the United 
States land office at Lewiston and they are correct to 
the best of my knowledge, omitting any possible er- 
rors that might creep into a checking. 

Thereupon the plaintiff by its counsel offered and 
there was received in evidence the aforesaid 38 maps 
which were marked as one exhibit, plaintiff’s exhibit 
No. 27. 

Continuing, the witness testified as follows: 

The notations on the margins of these various plats 
(‘“Plaintiff’s exhibit No. 27”) are absolute copies of 
the record. These notations are joined to the par- 
ticular lands to which they refer by lines drawn from 
the notations to the lands on the plat to which the no- 
tations apply. The notation shows whether the land 
was vacant, homestead, scrip, timber and stone; the 
serial number of it, the name of the entryman, the 
date it was taken and if it has been patented it gives 
the number of the patent; the date of the patent and 
in connection with it is the selections. While the re- 
cord at Lewiston in some places doesn’t cover it very 
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well, we have at least the number of the selection op- 
posite each of them. The transcripts constitute plain- 
tiff’s exhibit No. 27 and are true transcripts of the 
records in my office. It is a transcript of the record 
and an exact one up to the 4th day of May, 1916, at 
the time this certificate was made. From these sheets 
I made a computation which shows the number of 
acres of government land cruised by Mr. Nease that 
were homesteaded or otherwise entered. 8190.26 
acres of the lands cruised by Mr. Nease were under 
live homestead entries, that is to say that the lands 
were in the possession of the homesteaders but final 
proof had not been made. 2723.14 acres of the gov- 
ernment lands cruised by Nease have been patented. 
An additional amount of the government land cruised 
by Nease, to-wit, 971.61 acres, has not yet been pat- 
ented, but has had scrip laid on it, and mineral ap- 
plications have been filed upon 258.51 acres more. 
Upon re-cross examination the witness Hoar testi- 
fied as follows: . 
The plat of Township 4-6 East, shows 237.26 acres 
of government land which has never been entered so 
far as our records show. This land would be more 
subject to timber and stone entry than settlement. 
There is no reason why those lands should not be 
entered if any one desired them. The plat of Town- 
ship 38-6 East, shows 240 acres of government land 
and 120 acres of state land. None of the 240 acres 
of government land has been entered. It is subject 
to entry except what is in section 16-36. There are 
about eleven hundred acres of government land in 
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township 41-3 and none of it has ever been entered. 
On my plats, which constitute plaintiff’s exhibit 27, 
the state lands are indicated in brown, the govern- 
ment lands are indicated in yellow and blue. The 
yellow indicates an entry of some kind and the blue 
indicates that the land is vacant and not entered. Of 
the 1161.55 acres of government lands which Mr. 
Nease cruised in township 40-8, none of it is now 
entered although the record shows that some of it 
had been entered in the past but entry released; as 
for instance the southeast quarter of section twenty- 
five was homesteaded. This homestead was relin- 
quished on February 24th, 1908. There is no live 
entry on this land at the present time. None of the 
207.59 acres of government land cruised by Mr. 
Nease in township 39-4, has been entered except that 
the state has made a selection in section twenty-five. 
The land designated by my notation ‘Vacant Power 
Site No. 106” is in a way subject to entry; that is 
to say if an entry was made on it the land office would 
have a right to reject the entry but the entryman 
has a right of appeal—to go up and ask to have his 
entry allowed. This is sometimes, but not often 
done. The government permits an entry on these 
lands. We have had several such cases this last year 
but not along the North Fork of the Clearwater 
River. 

The government allows the entryman to have the 
land if he can show that the land he wishes to enter 
is of such a character that it would not be any good 
for a power site. The lands along the North Fork 
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of the Clearwater River marked upon the plat of 
Township 388-3 of Plaintiff’s Exhibit No. 27 is mark- 
ed in brown thereon which indicates that it belongs 
to the State of Idaho. Some of the power sites are 
marked in red and some in yellow. In section 33 of 
the above township, there is nearly 100 acres in pow- 
er sites and in section 14 there are some power sites 
along both sides of the river. Whenever dates ap- 
pear on the margin of a plat with reference to an en- 
try, the first date refers to the date of entry. 

On re-direct examination the witness Hoar testi- 
fied as follows: 

The notations T. and S. mean timber and stone. 
Entry “Min.” means Mineral location and “H. D.” 
means homestead. 

(Witness excused.) - 

Thereupon plaintiff by its counsel offered and 
there was received in evidence plaintiff’s exhibit No. 
28 which is a certificate from the chairman of the 
State Board of Land Commissioners showing the 
status of the lands which are designated as state 
lands upon the plats marked Defendants’ Exhibit 
No. 20. 

JOHN F. GORMAN, produced as a witness on 
behalf of plaintiff in rebuttal, having been previously 
duly sworn testified as follows: 

I am a resident of Spokane, Washington. I re- 
sided in Clearwater county for about ten years up to 
the year of 1912. At the present time I am engaged 
in the manufacture of seed graders. I followed the 
business of timber cruising for about 22 years in the 


408 Dexter Horton Trust & Savings Bank vs. 


states of Wisconsin, Idaho, and I have cruised fer 
some individuals in Idaho and also for Clearwater 
county. I was employed by Clearwater county to 
check up the cruise made by Mr. Nease and, his 
cruisers in the year of 1914. I cruised parcels of 
land in different parts of the county that Mr. Nease’s 
men had cruised and made a record of those and com- 
pared them with his cruise. They were checked over 
by the county commissioners and assessors. This 
checking was done by me after Mr. Nease’s men had 
made the cruise. I checked practically during all 
the time that Mr. Nease’s men were cruising. In 
checking, I cruised but a small per cent of the lands 
cruised by Nease.; taking a tract—a quarter section 
or half section generally—and estimating the timber 
on that tract, each kind of timber separately and the 
size of it. Then I would make a record of that and 
turn it into the office. I checked some of Mr. Mor- 
row’s figures in section 21, township 39-6. I turned 
over my reports to the assessor of Clearwater county. 
They were in ten plat books numbered consecutively 
from one to ten and they show all of my work. I 
have some notes that I made during the time I check- 
ed Mr. Morrow’s work. I made these notes out in 
the woods at the time I made the estimate. These 
notes show my estimate of the northwest quarter of 
the northeast quarter of section 21, township 39-6 
east, as follows: 

White pine, $50,000, red fir 45,000, white fir 260,- 
000, tamarack, 35,000, cedar 410,000. 

I haven’t any of Mr. Morrow’s figures except on 
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the white pine which are 315,000. JI had some con- 
versation with Mr. Morrow regarding the difference 
between my checking and his cruise at the cabins 
where I was camping in section 17 of that township. 
I told him I thought his estimate was a way too low 
and I asked him to go back and re-cruise it. I do not 
know whether he did so. I found generally that Mr. 
Morrow was higher or lower than I was in the dif- 
ferent places that were cruised. When I find that 
a cruiser is high or low, what I do in the way of try- 
ing to correct his reports is to notify his checker; 
for him to go out and test the cruise out. I don’t 
know what is customarily done with the cruiser’s 
report after the checkers are through with it. If 
the cruiser’s work was uniformly high or uniformly 
low, it would be corrected by raising it a certain per 
cent or lowering it a certain per cent. If the cruiser 
was low at some places and high at others, I don’t 
believe it could be corrected. The only way to correct 
that would be to re-cruise. I filed my reports with 
Mr. Blake the county assessor at Orofino and I have 
not seen them since. I didn’t take them out and take 
them over to the Fidelity State Bank or any other 
place. I observed the character of the men that Mr. 
Nease had working for him on the cruising job of 
Clearwater county and [ thought they were a very 
good set of cruisers. 

On cross-examination the witness Gorman testi- 
fied as follows: 

I think Mr. Morrow cruised the N. W. quarter of 
the N. E. quarter, Section 21, Township 39-6. After 
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I checked Mr. Morrow’s work, on that 40 acres, I 
didn’t insist upon his removal. He cruised some 
time after that. I checked other parts of his work. 
I checked his work on the northeast of the northwest 
of the above section 21. I found 1,220,000 white 
pine, no red fir and 690,000 white fir. My reports 
filed with Clearwater county would show the differ- 
ence between my estimates and those of Mr. Mor- 
row’s and those of Mr. McKay on this forty; and also 
on the northeast quarter of the northwest quarter 
of that section. My duty as checker was not simply 
to report to Mr. Nease’s foreman but to report to 
the county assessor. I do not know why the estimate 
of the above section 21 as turned into the county was 
not rectified in accordance with my report. My res- 
idence while I was employed as checker during the 
year of 1914 was Spokane, Washington, and I had 
lived there for about a year and a half. I voted in 
Clearwater county the last time in 1913. 

I was associated in business with Mr. Blake in this 
way that I was a director in the Fidelity State Bank 
and was slightly interested in the Home Land Com- 
pany. Mr. Blake was also interested in that com- 
pany. 

In doing my checking I double run because 1! 
thought it was necessary. A complete, accurate and 
thorough cruise of such lands as I checked can be 
secured without double running if the cruiser takes 
the time to do it. It would take fully as much time 
to cruise 160 acres and do it right by single running 
as to do it by double running. I can double run and 
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properly estimate from 160 to three hundred twenty 
acres a day. I observed Nease’s men in the woods 
when I was working there. I had no way of knowing 
how much land they were cruising per day. I think 
in certain classes of timber they could do four, five 
and six hundred acres a day on the average and do it 
right, but I don’t think they could do that averaging 
the whole county. I never figured up from their re- 
ports how much these men were doing per day. I 
checked up the work which Mr. Nease turned in with 
some estimates which I had previously made for the 
county. Defendants’ Exhibit 37 is the report of my 
estimate on sections nineteen and twenty in town- 
ship 36-4, made in the winter of 1918 and 1914. I 
turned that into the county prior to Mr. Nease’s 
work. It was in the assessor’s office and accessible. 
I didn’t call the attention of the assessor or any other 
officer to the fact that I had already cruised those 
lands and thought it would not be necessary for 
Nease to cruise them. My estimate on section nine- 
teen, township 36-4 east, was as follows: 

On the northeast quarter of the southeast quarter, 
83,000 white pine; on the northwest quarter of the 
southeast quarter, 72,000, white pine; on the south- 
west quarter of the southeast quarter, 101,000, white 
pine; on the southeast quarter of the southeast quar- 
ter, 40,000 white pine; on the northeast quarter of 
the southwest quarter, 380,000, white pine; on the 
northwest quarter of the southwest quarter, 126,000, 
white pine; on the southwest quarter of the south- 
west quarter, 270,000, white pine; on the southeast 
quarter of the southwest quarter, 77,000 white pine. 
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I didn’t check up any of Ed Randolph’s work to 
my knowledge. I didn’t know he was cruising on 
some of the land that I had cruised a few months 
before. Referring further to my estimate and re- 
port of said section 21, and the statement thereon; 
3,200,000 feet, three-log timber, 60% white pine, or 
1,920,000 feet white pine; I never compared that 
statement with Mr. Nease’s figures. I didn’t cruise 
the land at the time I made that statement. I just 
made a rough estimate. I just covered the ground 
but didn’t make a systematic cruise. By three-log 
timber I mean it takes three logs to make a thousand 
feet. I saw some such timber in section 21, township 
39-6. I did some checking in that section later. Mr. 
Morrow, I think, cruised that section. I don’t re- 
member checking up the official report of Mr. Mor- 
row and Mr. McKay on this section 21. The fact 
that Mr. Morrow reported seven-log timber on the 
northeast quarter of the northwest quarter, varying 
in diameter from twenty-eight to thirty-four inches, 
while I reported three-log lengths, is explained by 
the fact that he referred to seven logs to the tree and — 
I referred to three logs to the thousand. The discrep- 
ancy between his figures and mine on white pine can 
be explained by the fact that what I made was just a 
preliminary cruise. It was not an accurate estimate. 
I was sent out by the commissioners, to take a check 
of the country and see what was burned. I was not 
instructed to make an estimate. I probably didn’t 
go through the forty at all, only just along the side 
Ofmit: 
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The assessors and the commissioners went over the 
reports of Mr. Nease and compared my reports with 
his. J seen them working at it. 

On re-direct examination the witness Gorman tes- 
tified as follows: 

Referring to my report on sections nineteen and 
twenty, township 36-4 east; that report was based 
upon examination which I made by running between 
the forties and sometimes just along the section line. 
I had only about ten days to leave Orofino, make this 
report and return and it took me two days to get out 
to the timber and three days to return which didn’t 
leave me very much time to cover this territory. I 
didn’t thoroughly cruise it because I didn’t have the 
time. I didn’t claim to cruise it. As I understood 
it they were not assessing on an estimate. The only 
distinction that was made between the different 
classes of land was whether it was green timber or 
whether it was burned and therefore I didn’t pre- 
tend to get an accurate estimate of the timber; I 
wasn’t very particular about it. My report—which 
is Defendants’ Exhibit 87— is different and it was 
an estimate. 

(Witness excused. ) 

P..H. BLAKE, produced as a witness for plaintiff 
in rebuttal, being first duly sworn testified as fol- 
lows: 

I live at Orofino, Clearwater county, Idaho. I am 
a United States postmaster. I was assessor of Clear- 
water county practically all of the year 1914. I had 
something to do with obtaining a cruise of timber 


414 Dexter Horton Trust & Savings Bank vs. 


lands of Clearwater county in 1914. My attention 
was first called to the question of cruising while I 
was a member of the Board of Commissioners 
of Clearwater county during the years of 1911 
and 1912. We always had a great deal of trouble 
in adjusting valuations on timber lands in our coun- 
ty before the board of equalization, that is, the county 
board, and also before the state board of equaliza- 
tion, and there was considerable agitation over the 
matter of adopting some plan whereby the assessor 
would be supplied with data that would give him 
something tangible on which to base the valuations 
of timber lands. I think there were some meetings 
held by officers of the different timber counties dur- 
ing the year of 1918. I did not attend any of those 
meetings, however. The first meeting that I attend- 
ed where the matter was discussed by representa- 
tives of the different counties was at Coeur d’Alene 
in January, 1914, very soon after I had taken the 
assessor’s Office in Clearwater county. At this meet- 
ing in Coeur d’Alene, there were representatives of 
the different five or six counties in Northern Idaho 
there, in the person of assessors or commissioners, 
in some cases both. In discussing this question of 
valuations on timber lands, the brief result of the 
meeting was this, that we, the assessors who attend- 
ed that meeting, would return to cur several counties 
and report what action had been taken, and try and 
urge our county commissioners to cruise at least a 
portion of the timber lands in our several counties. I 
did that. I returned to Orofino, and at a meeting of the 
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board made a verbal report of what had transpired 
at this meeting in Coeur d’Alene, including that part 
of the report wherein we would urge the commission- 
ers to take some action to cruise at least a portion of 
the timber lands in the counties. Thereafter, I think 
about the 24th of February, there was a contract 
let by the commissioners of Clearwater county to 
Mr. M. G. Nease, of Portland, to cruise three town- 
ships of timber lands in Clearwater county, or an 
area equal to three townships, the land to be desig- 
nated by the board of commissioners. There was 2: 
action commenced by I think Mr. John Lewis against 
this proceeding, and thereafter on April 15th, I think 
the date is, or thereabouts, the action taken by the 
board in entering into the first contract was ean- 
celled, with the consent of Mr. Nease, who was pres- 
ent, and another contract was entered into with Mr. 
Nease to cruise all the timber lands in Clearwater 
county, with this provision, however, that the board 
reserved the right at any time during the progress 
of this cruise to withdraw any lands they saw fit 
and not have them cruised. I think there was an 
action commenced against this proceeding also, in 
the way of an appeal from the action of the board 
in entering into the contract. However, the cruise 
progressed, and by the time I was compelled to turn 
over the roll to the auditor I had secured reports 
covering an area of something about three townships, 
I think, that had been cruised. And I placed those 
lands on the roll under the cruise, so to speak, that 
is, I figured the valuation of those lands according to 
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the cruise. And when Mr. Nease’s contract was com- 
pleted the board made a very thorough examination 
of the whole affair before they finally passed, or 
took final action in paying Mr. Nease. During the 
progress of this cruise, Mr. Gorman, whom I had 
previously employed to check the lumber yard at 
Elk River, during the month of January, I think in 
1914, was employed to check the Nease cruise, which 
he did by going out in different parts of the county 
and checking the work of the several men who were 
employed by Mr. Nease as cruisers. Those reports 
he turned in to my office and I myself in conjunction 
usually with the chairman of the board, Mr. Zelenka, 
because he was a resident of Orofino, but when any 
of the other members were present, they also took 
part—compared Mr. Gorman’s reports with the re- 
ports sent in by Mr. Nease. 

Those reports when finally submitted by Mr. Gor- 
mon complete, in the shape of ten books, numbered 
from one to ten, and verified by him, were by myself 
taken down to the office of the clerk of the board of 
commissioners, and placed in the vault, and I spe- 
cifically called the attention of the clerk of the board, 
the deputy auditor, Mr. Shreve, as to what the con- 
tents of that parcel was; that it contained Mr. Gor- 
man’s report of his check on the cruise of Mr. Nease’s 
men. I never took those reports or have had them 
over to the Fidelity State Bank. In fact I have not 
seen them since. The cruise tended to raise the val- 
uation of the timber lands very largely. I might say 
approximately—although I had positive data on only 
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an area of three townships—that the valuation of 
the timber lands was increased that year somewhere 
about three million dollars. As an illustration the 
Clearwater Timber Company paid on its holdings in 
Clearwater county in 1914, approximately $21,000.- 
00 more taxes than it had ever had before on the same 
property. The Potlatch Lumber Company paid ap- 
proximately $16,000.00 more than it had ever paid 
on the same property before, and other timber com- 
panies in the same proportion. 

The timber companies appeared before the State 
Board of Equalization of that year and asked for a 
reduction and they got a reduction on the valuation 
of the land upon which the timber stood but not on 
the timber. I remember very distinctly the state- 
ment I made to the board of county commissioners 
on February 24th relative to the letting of the con- 
tract. I do not recall just exactly the words I used 
but after having waited, it seemed to me a very reas- 
onable time for Mr. Portfors to submit a bid, which 
he finally refused to do, I felt it was time that I com- 
mence my work for the assessment of that year, and 
I was urging the board to take some action; if they 
were going to take any action, to take it at once so 
that I would have some of the data that year that I 
might use in determining the valuation of this tim- 
ber land. Prior the only method we had of making 
an assessment was a blanket valuation. The North- 
ern Pacific Railroad Company had brought suit 
against the assessor and the tax collector to restrain 
the collection of taxes based on that kind of an as- 
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sessment and we lost the suit, and that was one of the 
points, as I understood it, on which the case went off. 
The levy in Clearwater county for the year of 1914 
was increased very slightly over what it was in 1913, 
In checking up the plats for the work to be done by 
Nease, we discovered that there were some of the 
lands indicated on the county plats which were some- 
what indefinite. For instance in the year of 1914, 
there were somewhere near 8600 acres of land that 
had not before that appeared on the assessment roll 
and which had gone to patent, and appeared on the 
assessment roll that year under what is known as 
scrip lands. Some of those scrip lands were not cor- 
rectly indicated on our plats and here and there in 
different townships were isolated tracts of forty and 
eighty acres, and sometimes 120 acres, and discuss- 
ing it with Mr. Nease, we decided to go down and 
take it up with the board. We did and it was under- 
stood and agreed verbally between Mr. Nease and 
the board that those isolated tracts would be by him, 
or his men, cruised; provided their appearance was . 
that there was merchantable timber on the land, 
which after it became taxable within a: short time 
would be of value. 

Quite a good many lands were withdrawn from 
the cruise after the contract was made. I do not re- 
call the descriptions but there were lands in the vi- 
cinity of Teakean and Cavendish and Gilbert, Fraser 
and along the brakes of the Clearwater, some lands 
along the brakes of Orofino Creek and some along 
the brakes of Fourth Creek, lands which in a manner 
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were timber lands, but the value of which could be 
determined approximately by the assessor without 
a cruise. The lands which Mr. Nease was cruising 
were designated in this way to him: The lands were 
designated on plats which were made from the coun- 
ty plats and turned over to Mr. Nease. I worked on 
that a good deal myself in consultation with the board 
and I think I did most of the clerical work for the 
board. 

I am familiar with the character of the lands 
around Weippe. The village of Weippe is located on 
one end of Weippe prairie which is an irregular piece 
of prairie land and which varies in width from about 
a mile and a quarter to a lesser width. I don’t know 
just how long itis. There are timber lands on I think 
nearly every section there. I don’t know but there is 
timber on every section. Some lands have been 
homesteaded and there are clearings and openings 
on portions of them. 

On cross examination the witness Blake testified 
as follows: 

Mr. Nease’s cruise of the southeast quarter of 
section 15, township 35-4, upon which most of the 
town of Weippe is located, was of value to the as- 
sessor in showing whether or not there was any mer- 
chantable timber and I think it took in any agricul- 
tural land there and the area of it. Simply finding 
the amount of timber wasn’t the only object of the 
cruise. The report which Nease made on section 28, 
reports timber on the 80 acres only and that is of 
value to the assessor in determining the amount of 
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merchantable timber there is on this land, the area 
of agricultural land, improved or otherwise, and 
other data necessary to fix the valuation of the prop- 
erty. I could not now state whether or not I ever 
saw the copy marked Exhibit 24. I mailed some 
such plat as that to Mr. Nease. I do not now recall 
just where I got those blue prints. Referring to the 
words on Exhibit 24, ‘‘Weierhauser Power Site,” I 
couldn’t state positively whether those lands are own- 
ed by the Weierhauser people. My understanding 
is that the lands along the North Fork of the Clear- 
water River in that township and known as Power 
Sites are withdrawn by the government from entry 
of any kind. It is evident that the lands that are 
marked out on that map were not to be cruised by 
Mr. Nease. If he sent in a plat I probably marked 
those out. 

I have seen Defendants’ Exhibit No. 39 before. It 
was part of the county records of the assessor’s office 
while I was assessor. I couldn’t say whether the des- 
ignation thereon “Power Site’ of the Jands north 
of the Clearwater River in section 29 and section 30 
were so designated, at the time I selected the lands 
for Mr. Nease to cruise. Because the words “Power 
Site” seemed to have been written in with a differ- 
ent hand from some of the other work, I don’t recog- 
nize the hand writing. It might be Mr. Malloy’s 
hand writing but I don’t know. He was my deputy 
part of the time during Nease’s cruise. At the time 
Mr. Nease turned in his reports showing he had 
cruised state and government lands in this township, 
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I checked up the land he had cruised. I don’t think 
! computed the amount of state and government 
lands he cruised. I have no recollection having done 
so. I gave Mr. Nease no instructions regarding 
lands belonging to the state or the United States, or 
any lands that were not taxable, without consulting 
the beard of county commissioners. I have heard the 
testimony of Mr. Zelenka to the effect that this mat- 
ter was left practically in my hands. It was in a 
manner; that is in consultation with the heard. 
The lands that Mr. Nease was not to crise in the 
different townships was indicated by merking the 
na‘ckes. I couldn’t sav positively whether Mr. Tor- 
gervsen, Mr. Zelenka or Mr. Harrison marked any of 
tiose plats. The blue prints were marked from the 
plats ] think If I had prepared the plat cf township 
38-8, Defendants’ Exhibit 20, { should have marked 
oT on the blue prints sent to Mr. Nease, the lands 
v-hich the records in my office show were not subjec: 
to acquisition under the federal law, but there were 
a great many lands that were subject to a ‘quisition, 
at Jeast so we thought, and it was deeme/ advisable 
to hive the cruise because of the fact thev might be 
2cquired by examination and go on the tax roll. He 
cruised lands that had not already been entered. 
There is no question about that, and he cruised some 
state lands to my knowledge on which no certificate 
of purchase had been issued. The contract was ver- 
bally modified so as to include other than patented 
lands to the extent I have stated. I never have fig- 
ured up what that amounted to or what it cost the 
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county to get the assessments on the unpatented 
lands. I never figured up the number of forty acre 
tracts Mr. Nease charged for on which he reported 
no timber. : 

I first met Mr. Nease at Coeur d’Alene, Idaho, at 
the January meeting of the assessors. I don’t recall 
writing any letters prior to February 24th, 1914, 
about this contract. I have recently had some con- 
versation with the deputy clerk of the county com- 
missioners, regarding reports of Mr. Gorman. This 
was on last Saturday. I went into his office and ask- 
ed him if defendant’s counsel had secured a certified 
copy of Mr. Gorman’s report of 1914 and he said not. 
He said defendant’s counsel had secured a copy of his 
report made in 1912. I told him that I had been in- 
structed by Mr. Tannahill to get a certified copy of 
Mr. Gorman’s complete report. I didn’t make any 
search in the vault for the reports nor did I ask Mr. 
Shreve or Mr. Kauffman if they had ever seen them 
there. 

I recall there were some discrepancies shown in 
checking up Mr. Gorman’s reports with Mr. Nease’s 
work. I took no action with reference to them that 
I remember of. I made no change in Mr. Nease’s 
estimates on account of Mr. Gorman that I remem- 
ber of. I didn’t consider that I had any authority 
to make any changes in Mr. Nease’s work. Mr. Gor- 
man was employed to check the work done by Mr. 
Nease’s men, to compare it and to determine whether 
or not Nease’s men were doing the work properly, 
getting all the timber there was in other words. I 
found they were doing proper work in most instances. 
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There were some of Mr. Nease’s men, two or three 
of them whose work was not satisfactory. I didn’t 
do anything about it. I think Mr. Nease let them 
out. I didn’t ask him to make a recruise on that 
land. I think that was arranged between the checker 
for Mr. Nease and Mr. Gorman. I think Mr. Young, 
one of Nease’s cruisers, was let out and the land 
cruised by him afterwards cruised. My understand- 
ing that Mr. Young was discharged is hearsay. The 
understanding that some of the government and 
state lands should be cruised was in the spring; I 
don’t recall the date but I think it was after the sec- 
ond contract was signed. The first contract called 
for a cruise of an area equivalent to three townships. 
I don’t know how much of this was done when the 
second contract was let. I read the papers in the 
Lewis suit at the time it was filed. I do not think I 
had Mr. Gorman check up with Mr. Nease’s work 
before the second contract was let. One of the reas- 
ons for the entering into the second contract was to 
increase the area. The board after fuller consider- 
ation decided if they had only a portion of the timber 
lands cruised, particularly in view of the Northern 
Pacific suit, which I think was then pending, they 
would be liable to get into some litigation, by reason 
of the fact that a portion only of the timber lands 
would be cruised and put on the roll under the cruis- 
ed valuations, and the other timber owners would 
probably object as they would be either getting the 
best or worst of it and have reasonable grounds for 
commencing an action against the county for unjust 
discrimination. 
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I made no investigation into the charges contained 
in the complaint in the Lewis suit. I made no rec- 
ommendation of any kind to the board with refer- 
ence to the letting of the contract to Mr. Nease. I 
felt satisfied that Mr. Nease was a person duly qual- 
ified and was competent to do the work and I may 
have so stated to the board. I did prefer him in my 
recommendations to the board over any other cruiser 
or bidder. The request in writing which I made for 
a cruise to the board of county commissioners was 
made before the second contract was let. Mr. Beck- 
ett and Mr. Nease came up before the second contract 
was let and the contract and request for cruise and 
the minutes of the board were all drawn up while I 
was present. I think my request for a cruise was 
prepared on April 15th at Orofino, Idaho. I do not 
know whether I prepared the paper myself or not. 
I do not know when and where the proposal to Mr. 
Nease dated April 15th, 1914, was prepared. 

On re-direct examination the witness Blake testi- 
fied as follows: 

I remember Mr. Zelenka insisted that there should 
be inserted in the second contract a clause against 
subletting and a clause permitting the county to with- 
draw lands at any time before they were cruised. 
Mr. John Malloy was not a deputy assessor in my 
office during all the time the cruise was being done. 
His duties while he was my deputy were nearly all 
the time in the field. While the checking was being 
done by me and Mr. Zelenka and Mr. Gorman, he 
was out in the field nearly all the time, prior to the 
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closing of the roll which is on the fourth Monday in 
June. I preferred letting the contract to Mr. Nease 
because he had better recommendations than any 
other bidder that had anything in the shape of a bid 
before the board. These recommendations carried 
some weight with me coming from men who knew 
something about Mr. Nease’s reliability and ability. 

There was nothing wrong about awarding this con- 
tract to Mr. Nease that I know of. I didn’t receive 
one cent consideration by reason of awarding that 
contract nor did anyone else to my knowledge. 

On re-cross examination the witness Blake testi- 
fied as follows: 

I think Mr. Zelenka’s insistence upon a clause 
against subletting had reference to the first contract. 

(Witness excused. ) 

The court thereupon took a recess until 9:30 A. 
M., May 18th, 1916. i 

Upon reconvening of court at 9:30 A. M., Satur- 
day, May 13th, 1916, C. M. CONRY, was produced 
as a witness for plaintiff in rebuttal, being first duly 
sworn, testified as follows: 

I live at Portland, Oregon, where I have resided 
fourteen years. I ama timber cruiser and have been 
engaged in the business constantly for ten years, 
principally in the states of Oregon, Washington and 
Idaho. I worked for people who were in the business 
of buying and selling timber and cruising timber for 
various purposes. I have cruised for John H. Hawk 
principally and his father and two brothers, who 
were owners of large holdings of timber lands in the 
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states of Oregon and Washington. I have also cruis- 
ed for G. F. Sandborn whose office is in the city of 
Chicago and who owns extensive timber holdings on 
the Pacific Coast. I have also worked for the Ham- 
mond Lumber Company, the Southern Pacific Rail- 
road Company and a great many individual claim 
owners. My method of cruising depends upon con- 
ditions. I do in some instances what we call zig zag- 
ging aforty. A great many cruisers send their com- 
passmen in on a straight line while I do it on a 45 
degree; that is to say if I start in on the south line, 
I go into the forty one tally north and a tally east. 
Then I run directly east three tallies, thence three 
more tallies north, thence three tallies west right into 
the next forty and do likewise. In doing that I take 
a strip of two rods on each side of me and when I get 
through I will have cruised two acres of the whole 
forty. That would be neither a single run or double 
run. It is what you call a zigzag. On a double run 
you go right through on a section line. A tally is 
one-fourth the distance across a forty. That is 20 
rods. We take 125 steps as a rule to the tally. Some 
may take one or two more steps more or less. I gen- 
erally estimate a circle acre in the center of a forty 
and if there are burns or openings I take an account 
of them and have the compassman run them out and 
mark them up on his field notes and if something in 
the condition of the timber strikes my attention I 
might go off a few tallies and take up a circle acre; 
it might be lighter or heavier and I do that to get an 
average on the whole stand. By offset is meant going 
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off to the side of the course and estimating a circular 
acre. I never estimate a square acre. I confine my- 
self to that way because I become more proficient 
that way. When I think it is necessary because the 
timber is lighter or heavier in one spot I go off in 
there and take a sample acre. You have to do that 
if you are going to arrive at accurate conclusions. 
All cruisers do not use the same method. A fair, 
normal per cent of variation between the results of 
the work of two competent cruisers on the same forty 
acres of timber ought not to be very much but there 
ean arise what you might call abnormal conditions; 
these might be brought on by burns. The compass- 
man might make a wrong estimate of the amount of 
the burn within the particular forty acre tract but 
there ought not to be any great amount of difference. 
There might be twenty-five, thirty-five or forty per 
cent in some particular isolated tract. Some differ- 
ence may be caused by difference in the work of the 
compassman. One compassman may overrun the 
forty line somewhat and the other may underrun it 
somewhat. This is the inability of the compassman 
to actually step off the distance and this is one of 
the causes of the variations in the work of the cruis- 
ers. A good compassman might step within fifteen 
steps of the line; one might step right on the line 
and another man might go fifteen steps beyond. If 
a compassman keeps within a half a tally to 75 or 80 
paces it is within reason but we might jack up the 
compassman who would continue to do that kind of 
work. The only way that measurements are taken 
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are by the compassman’s pacing unless we are other- 
wise instructed. The compassman can check him- 
self up on the section line but inside the section line 
there is nothing by which he can check himself. I 
cruised for Mr. Nease in Clearwater county in the 
fall. I was paid for 48 days. I received no instruc- 
tions whatever as to whether I was to single run or 
double run my work. I used three different methods, 
but I principally single run it. In single running I 
took a two rod strip on each side of me and frequently 
stopped wherever the ground conditions would justi- 
fy it. I stopped whenever there was a burn, a mead- 
ow or clearing and I would stop my compassman 
and have him go and look it over and do whatever 
it was necessary to arrive at what there was on that 
forty. Where the land was rough and hilly or the 
timber didn’t run uniform I would go out for a tally 
or whatever was necessary to arrive at accurate con- 
clusions. I always took an estimate of a circle acre 
whenever I stopped. Generally in places I stopped I 
took a circle acre and jotted down the number of trees 
I found in the circle acre. The reason I single run 
most of my ground was that I can get over more 
ground single running it and give just as good re- 
sults in my judgment as I can under any other meth- 
od. There is a vast difference between timber in 
Clearwater county and that on the Cascade slopes. 
There is not so much brush here as there is in Clat- 
sop and Tilamook counties or Oregon but there is 
more than on the east slope of the Cascade Moun- 
tains. I can cover a great deal more ground in cer- 
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tain parts of Clearwater county than I could in Clat- 
sop and Tilamook or Clackamas counties, Oregon. I 
double run in Clearwater county wherever I thought 
it was necessary. In my judgment the work I did 
was an honest, fair and accurate estimate upon the 
lands I cruised. 

On cross examination the witness Conry testified 
as follows: 

On one day when I was cruising for Mr. Nease I 
zigzagged a full section. I might have done it often- 
er but I have a distinct recollection of one day. Some 
days I worked as much as a day and a quarter. I! 
was out some days and I would come in after dark an 
hour or an hour and a half. It may be I was only 
paid for 46 days. I cruised something over twenty 
thousand acres in that time. That is a greater av- 
erage than in the work I have done for other people. 
I have covered three-quarters of a section for other 
people and double run it but that would not be any- 
thing like an average. There would be other times 
I could only get a quarter section or 200 acres, de- 
pending on conditions. What I mean by taking a 
circle acre is that I take a circle or a radius of 117 
feet and count the trees in it. I cruised in township 
40-4 east. I remember my report on section 2 in that 
township. The changes shown thereon, where the 
figures in lead pencil have been changed by other 
figures being written in above, were not on the re- 
port to my knowledge when I turned it in. I remem- 
ber that the little North Fork of the Clearwater Riv- 
er runs through that section. All of the section on 
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one side of the stream is burned and I did not cross 
the river onto the burn. I could see it all from the 
other side of the river, and I reported on it by forties. 
The elevations were shown twice on each forty line 
by my compassman because the instructions called 
for them. We were not instructed to do that so as to 
show a double run. We had no other instructions 
except the written instructions in evidence. The fig- 
ures ‘15’ written above the figures ‘‘35”’ in the white 
pine column opposite the northeast quarter of the 
northeast quarter on the report on section 3, town- 
ship 40-4 east are not my figures nor any of the inter- 
lined figures on that report are mine. 

Referring to report on section 3, township 40-4 
east, none of the changes which are shown there by 
the interlined figures were made by me. That isa 
long section and I included in my estimate of the 
north tier of forties the timber in the lots adjoining 
each 40 acre tract, respectively; and the changes that 
are made appear to be an apportionment of my esti- 
mate between the 40-acre tracts and the lots. 

I think I used the zigzag method in cruising sec- 
tions 7, 8, 9 and 10 in that township. The compass- 
man had instructions to take elevations while I was 
zigzagging. He did not take elevations at all tops 
of ridges and beds of streams. It was impossible to 
comply exactly with instructions in that regard. I 
complied with instructions as much as I considered 
necessary to get results. I kept all soil classifica- 
tions myself. The character of soil most all appear 
for themselves; if not, one can kick up the soil with 
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his heels sufficient to see what it is. I do that fre- 
quently and whenever I think it is necessary, when 
I am going out of one kind of soil into another. I do 
not earry any pick or shovel, and I never had any ed- 
ucation in geology or minerology. 

On re-direct examination the witness Conry tes- 
tified as follows: 

I ean cover much more ground in cruising in the 
Clearwater country than I can in the timber west 
of the Cascade Mountains. 

(Witness excused. ) 

A. HAMER, called by the plaintiff as a witness in 
rebuttal, being first duly sworn, testified as follows: 

I live in Seattle, Washington, and my business is 
timber cruising. I am now in the employ of the 
United States government in the Agricultural De- 
partment. I have been in the business of cruising 
since 1888; have practiced it in the Middle States, in 
the South and in Idaho, Washington, Oregon, Cali- 
fornia, British Columbia and Alaska, and I have 
been cruising on the Pacific Coast since 1900. I 
worked in the Idaho timber principally for myself 
from 1899 until 1906. My method of cruising is 
this: When I go into a tract of timber and in my 
judgment I think it should be covered thoroughly, 
I cover it thoroughly, and if I think it is a uniform 
stand I, probably, single run it. My method is to 
have no one system. If the strip system won’t do I 
will use the acreage system, and in using the acreage 
system I will use the circle acre or the circle one-third 
of an acre or the square acre, according to the 
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change in timber and conditions, where I can see the 
country surrounding it. I would not just estimate 
according to the actual count that I make on a cer- 
tain strip, but my estimate would be according to 
my judgment. If I get a little more on a strip anda 
little less on an acre outside of the strip I make an 
allowance for that. Ordinarily when I single run I 
can see four rods on each side of me, which makes 
four acres in a forty acre tract, and I may on that 
forty, besides that strip, count three acres or five 
acres or two acres. If I count four acres in the strip 
and four acres outside of the strip I will add them 
together and divide by two. That gives me an aver- 
age not only of the strip but also outside of the strip. 
Whenever such a cruise, in my estimation, is neces- 
sary, itis done. I have covered a good lot of the Uni- 
ted States in timbered countries and I find that to 
compare one locality with another, as far as the 
amount of ground covered is concerned, is absolutely 
of no value, and no timber man would consider it 
as of value. 

The United States government gives us instruc- 
tions to double run, single run, horseshoe a section 
or go once through a section. They have certain 
rules, but in the rule it is stated that all the rules 
are flexible, not entirely so, but it is left to the judg- 
ment of the man in the field to determine whether 
the land should be cruised as double run or single 
run or by horseshoeing a section, or by going once 
through a section. By horseshoeing a section is 
meant running on forty lines. ° The cruiser starts on 
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the south side of the section and goes four tallies east; 
he then runs north on that forty line three-quarters 
of a mile and then he runs east a half a mile and then 
back south three-quarters of a mile to the section line, 
and checks on the other section corner. The United 
States government does not require that all lands 
that we cruise should be double run. It is left to the 
man in the field. They recognize single running as 
a proper method. I do not know what my average 
acreage was when I was cruising in Clearwater coun- 
ty. I know in one township that I ran three miles 
and back ina day. In single running that would be a 
section and a half, but I did not single run three miles 
and back. Part of it I single ran and part of it I 
double ran. I varied my system. Whenever I got 
into a piece of timber that I thought was necessary 
to double run J double ran, and if the timber changed 
so that I thought I could make a fair estimate by sin- 
ele running I single ran. I would vary my system 
on an individual forty, or even on an individual half 
forty 1f, in my judgment it was necessary. There 
was one day that I only covered one hundred twenty 
acres. The reason why I would cover more in some 
days than other days was that some days I had level 
ground, practically no brush and open timber and I 
could travel along nearly the same as one could along 
a road. In other instances I would have steep hills 
at the top and I would come right back to a creek 
where it was all brush. At other times the compass- 
men has a hard time to keep in line, because he can’t 
see far enough in the brush to take more than about 
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twenty paces to a set up. In the open timber where 
1 would apply the single run system, lots of times the 
compassman would get a sight one hundred paces at 
a tally. That, in my judgment, explains the differ- 
ence in time that it takes to cover different tracts of 
land. In my judgment, twenty-five or even thirty- 
five per cent would be a normal percentage of varia- 
tion between the estimates of two competent cruisers 
cn the same forty acre tract. A difference of from 
thirty to forty-five per cent would be considered a 
good cruise. Variations in excess of that sometimes 
occur. This excessive variation may arise from the 
fact that the two men do not go in the same direction. 

The customary method of gauging distances used 
by compassmen in cruising is by pacing. The com- 
passman determines when he gets to the back line 
of a forty acre tract inside the section by his pacing. 
Compassmen vary a good deal in their pacing. When 
a compassman comes to the last forty lines that he 
has to establish he has gone three-quarters of a mile 
from the section line. In going a quarter of a mile 
the discrepancy will not be as much as it would be 
at the end of three-quarters of a mile. The farther 
the compassman gets from his starting point the 
more the discrepancy would be; so that there would 
be likely to be a larger discrepancy between the south 
half of the north half of a section if the compassman 
started from the south side, than there would be on 
the south half of the south half. 

A cruiser has to estimate defective timber by ob- 
serving the ground that the timber grows on, the 
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outward appearance of the trees, such as _ conchs, 
dead limbs, dry spots on the trees, where they are 
dry on one side up quite a distance, the effects of fire, 
if there has been a fire. The cruiser finds not only 
whole trees that are defective, but individual trees 
that are partially defective and partially good. There 
is a certain class of timber in Clearwater county that 
is of no value as timber if there is any conchs on it 
to any extent, because inside the bark the rot would 
run from top to butt and still the timber would be 
ereen, and to a man that is not familiar with it it 
would look good, while a man of experienec could tell 
there was nothing in the tree. In estimating the 
timber the cruiser must not only determine how much 
timber there is but what of it is merchantable and 
what not, and in doing that the cruiser must bring to 
bear upon it the best judgment that he has. There 
are no rules by which to determine it. The accessi- 
bility of timber is one of the factois that goes to de- 
termine its merchantability, also its distance to 
transportation and the facility and cost of logging 
and the density of the timber on the ground. It 
would be possible to have thoroughly sound trees up- 
on a section of land and still the timber would not be 
merchantable, because of its thinness on the ground, 
and in such a case, whether the timber is thin enough 
to make it unmerchantable would depend to a certain 
extent on the amount of timber in the immediate vi- 
cinity and the cost of taking it to the place of manu- 
facture. 
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While I was cruising for Mr. Nease in Clearwater 
county I had no instructions as to what land I was 
to double run and what to single run. I was not told 
by anybody to single run any of it nor to double run 
any of it; nor did I follow anybody’s instructions 
in determining what I should double run and what I 
should single run. I followed my own judgment in 
that. In doing my cruising for Mr. Nease in Clear- 
water county I made a fair, accurate and an honest 
estimate of the timber on the land to the best of my 
knowledge. 

On cross examination the witness Hamer testified 
as follows: 

Mr. McKay gave me no instructions other than 
the written instructions. I never figured up the 
amount of acres I cruised for Mr. Nease in Clear- 
water county, nor the cost. The first compassman 
I had on the Nease job was Buck Phillips. I heard 
that he was paid $3.50 a day. I had the written in- 
structions, which were shown as Exhibit 16 attached 
to the answer in this case, in mind when I was doing 
the work, especially the clause with regard to my 
work being subject to a check. I could undertake 
work on those instructions notwithstanding the fact 
that the work of cruisers varies from fifteen to thir- 
ty-five per cent, because my understanding with Mr. 
Nease was that there was to be no checker to check 
my work that was not a thorough timber man and 
cruiser. I will invite and always did invite a thor- 
oughly competent man to check my work. If in eruis- 
ing I come upon, for example, two hundred thousand 
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feet of tamarack in the center of a section that was 
otherwise burned over so that the timber was isolated 
from the rest of the timber in the vicinity, I might 
eliminate it entirely as merchantable timber, accord- 
ing to the surrounding logging conditions. If in my 
judgment it was not of any marketable value as tim- 
ber I might not mention it’at all. There might have 
been some forties where there was scattered timber 
in a burn where I might have reported it all as a burn, 
without saying anything about the small amount of 
timber on it. When I found some sound timber on 
land which, because of its location or isolation or for 
other reasons, I did not think was commercially of: 
any value, I considered it to a certain extent. I would 
probably say that there was some, but not to any ex- 
tent. I do not know whether anyone checked my 
work. 

The object of the cruising I am now doing for the 
government is to get state land out of a forest re- 
serve, sections 16 and 86, and exchange them for 
other government land in a forest reserve in blocks 
instead of isolated sections. I believe the approxi- 
mate value of this exchange is between seven and 
eight million dollars. I have never cruised any tim- 
ber for the government where it was to be sold. I 
did not use the horseshoe method of cruising under 
the Nease contract. If I was using the horseshoe 
method in cruising a section I would establish a point, 
for example the southwest corner of the section; I 
would run east four tallies and run north three-quar- 
ters of a mile; then run east half a mile and then run 
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back south three-quarters of a mile and go over and 
out on the southeast corner. In doing that I would 
go off into the other forties that were not on the land 
that I was following, at various times. 

In my cruising in Clearwater county I used the 
strip and acreage system more than any other system. 
My compassman did not take the elevations. I did 
it. I did not personally go to all the points where the 
elevations are indicated. The elevations on the plats 
do not indicate the points at which I actually read 
the barometer. They indicate the elevation as near 
as I could judge from any point where it was taken 
by me. If Iwas on a level piece of land, when I come 
to the forty line I can tell the distance. Any cruiser 
that knows anything about cruising can tell the dis- 
tance of a tally very close. J can tell if I can see that 
far. If I could not see that far I would step out there 
and look at the ground. In judging his distances a 
man’s judgment is very much more accurate than the 
absolute reading of the aneroid, and it is so recog- 
nized by the people that use it. 

On re-direct examination the witness Hamer tes- 
tified : 

I explain the single run and strip system of cruis- 
ing that I use, as follows: 

If I were cruising a forty acres I would start, for 
example, on the south line of the forty two tallies 
east of the southwest corner of the section; that 
brings me to the center of the forty east and west 
on the south line. At this point my compassman 
runs a straight line north; as he runs north he calls 
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his tallies and at every tally he waits for me until I 
come. I count the number of trees and carry a cellu- 
loid pad with columns on it and on each column or 
head of each column is written a letter to indicate 
whether it is fir, tamarack, spruce, cedar, pine or 
other variety. When I get to the end of the second 
tally I go out to either side and satisfy myself that I 
have got a fair average of the ground as far as I have 
gone and if, in my estimation, the balance of the 
ground would be impossible to get a good fair esti- 
mate by single running I would go out into the tim- 
ber. Then I come up to third tally and soon. There 
are three tallies north and two east. I go out a tally 
here and there and count an acre here and there, 
which, besides my strip, give, in my judgment, a fair 
average estimate of the forty. 

When I got orders to come down from the North 
Fork I came down to headquarters and from there 
to Pierce City. On the trip we were going through 
some second growth timber and I made the remark 
to Mr. McKay, and I think Mr. Randolph and Mr. 
Olinger heard me say it, that if a man would double 
run this kind of timber he would steal. McKay 
asked me what I thought of that country and I said it 
was a pudding. I said if a man had worked on the 
coast he would cover a section of this anyway. Mc- 
Kay asked me if J thought a man could single run 
that country and give a fair estimate of that kind of 
timber and I told him yes. 

When I was camped at Cook’s mill McKay came 
through there. He was going to Elk River and he 
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said he thought it would be a good thing if we could 
get through in that country before snow came, and I 
agreed with him. The time that I went over three 
miles and back and about which I have before testi- 
fied, I did not cruise nine hundred sixty acres that 
day, but six hundred acres. It was medium timber, 
open and level ground and very little brush. 

On re-cross examination the witness Hamer tes- 
tified as follows: 

I said on my direct examination that I had covered 
a section and a half in one day, but it was not in the 
particular instance about which I have last testified. 

On re-direct examination the witness Hamer tes- 
tified as follows: 

The section and a half that I covered in one day 
had a lot of brush and scattered timber and it was 
along the side of a hill and I could look all over it 
and count every tree from the top of the hill. 

(Witness excused. ) 

LESTER CLARK, called as a witness on behalf 
of plaintiff in rebuttal, being first duly sworn, testi- 
fied as follows: 

I live in Portland, Oregon. I am a timber cruiser; 
have been in that business for the last ten years in 
Oregon, Washington and Idaho. I was employed by 
Mr. Nease on his cruise in Clearwater county. I had 
never done any cruising in Idaho before that time. I 
had cruised in Oregon and Washington. I cruised 
on the Nease cruise in both the spring and fall. I 
used both methods, double running and single run- 
ning. I was never given any orders or instructions 
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by anyone what lands I was to single run and what 
to double run. I was not instructed at any time to 
do nothing but single running. In the spring the 
country being new to me I double run the greater 
part of the work I did. In the fall, when I became 
more familiar with the country and where the coun- 
try was open and good going I single run a great deal 
of that work. Some of it, however, where the coun- 
try was rough and there was a good stand of timber 
I double run. In my judgment there was no neces- 
sity for double running any of the land which I sin- 
gle run, in order to give a fair, honest estimate of 
the timber. If there had been any question about it 
in my mind I should have double run it. 

My system of single running is practically the sys- 
tem of every man who is in the business. It-is to run 
through the center of the forty, offsetting as occasion 
seems to require, counting a strip through the cen- 
ter of the forty; counting round acres in order to 
get a general, fair average of the timber standing 
on that particular forty. The things that occasion 
me to make offsets are patches of brush, where it is 
impossible to determine to my own satisfaction as 
to the general stand of timber, burns and patches of 
exceptionally light or exceptionally heavy stand of 
timber. When in a forty acre tract I would meet 
with clearings, openings, marshes or things of that 
kind, I would have my compassman stop and either 
he or I would run out to that particular place, run 
a line out there, or if it was close to hand we often- 
times would not run a line—and go out there and 
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determine the amount of the opening. My object in 
making offsets where I found the timber was not 
running uniform, was to get another count on the 
timber in order to arrive at a more fair estimate as 
to the general stand of timber on that particular 
forty. The work that I did for Mr. Nease in Clear- 
water county was the result of my best judgment 
and a fair, honest estimate of the timber on the land. 

On cross examination the witness Clark testified 
as follows: 

I have no idea how many acres I averaged per day 
in the spring nor in the fail. Some days I would do 
a whole lot of work and other days we would be 
short. I believe that one or two days I did three- 
quarters of a section. I have done that with a double 
run too. I cruised some state lands up in township 
38-3. There were a few small patches of forty acres 
or eighty acres that laid in with the patented lands 
that we had to run across, and we might as well pick 
it up while we were going across it. If I remember 
rightly, Mr. Nease told me that where there were 
such small patches lying interspersed with patented 
lands we might as well pick it up if we had to go 
across it. He did not say for what purpose he wanted 
these estimates and I did not know whether he was 
reporting these lands to the county. 

On re-direct examination the witness Clark testi- 
fied as follows: 

I am not sure whether these lands that I mentioned 
on my cross examination as state lands, belonged 
to the State of Idaho or the United States govern- 
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ment. I presume I did know at that time, but I don’t 
know now. I don’t know whether those public lands 
were lands of the United States or the State of Idaho, 
but they were public lands of some kind. 

On re-cross examination the witness Clark testi- 
fied as follows: 

As I remember it, I was to estimate these public 
lands in case I had to go across them anyway. 

(Witness excused. ) 

GEORGE PENEGOR, called as a witness for the 
plaintiff in rebuttal, being first duly sworn, testified 
as follows: 

I am a timber cruiser and have worked at it for 
thirty or thirty-five years in Michigan, Wisconsin, 
Minnesota, Montana, Oregon, Washington, Idaho, 
California and British Columbia. I worked for Mr. 
Nease in cruising the lands in Clearwater county in 
1914. J did not work in the spring but in the fall 
only. i had cruised timber in Idaho before that time, 
about sixteen years ago, and I had done some work 
in Clearwater county. I single run most of my 
work for Mr. Nease. I determined whether I would 
single run or double run a piece of land by the lay of 
the country and the way it looked to me. If the tim- 
ber was uniform I would single run it and if it was 
not uniform I would double run it. I had no orders 
whatever as to whether I should single run or double 
run. I had only the written instructions. Nobody 
at any time told me to use anything other than my 
own judgment in determining what should be single 
run and what double run. I don’t think it was nec- 
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essary in order for me to obtain a fair average esti- 
mate, to double run any of the land which I in fact 
single run. I made a fair, honest estimate accord- 
ing to my best judgment of the amount of timber on 
the land that I cruised. 

My method of single running is this: Asa rule I 
would start in on the corner and go in two tallies, 
and then continue through the section. I would start 
in say two tallies from the corner and go north clean 
through the section, providing I had_ the 
whole section to cruise, and if I would see any 
openings or any stand of heavier timber than was on 
my line I would offset and pick those up by the round 
acre system. In going through a forty by this sys- 
tem I could cover as many acres as I liked. If I took 
a round acre at the end of every tally I would cover 
six acres, taking a two rod strip on the run, that is, 
two rods on each side of me. I had no rule as to the 
number of offsets which I took. I took such offsets 
as the character and lack of uniformity in the tim- 
ber, led me to believe necessary. I would use more 
offsets in one forty than in another. Sometimes I 
would not offset at all, and then again I would offset 
three or four or maybe six times in a forty. The dif- 
ference in conditions is what would lead me to make 
more offsets in one forty than in another. 

On cross examination the witness Penegor testi- 
fied as follows: 

I don’t know what my actual time in cruising was. 
I lost a day in going in and one in coming out, and 
two days for moving. I don’t know the average 
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amount of ground | cruised per day. If I was ac- 
tually cruising thirty-six days and cruised 15,869 
acres, that would not be as much as I have done when 
cruising for commercial purposes, when the timber 
was to be bought and sold. The amount I can cruise 
depends upon the lay of the country and its accessi- 
bility. I made out a report on the east half of the 
west half of section 22, township 41-1 east. I did not 
draw the line appearing on the plat and marked “‘C. 
O. Line”. Those words are not in my handwriting. 
Referring to my report on this ground, it shows that 
{ found 480,000 white pine on the northeast quarter 
of the northwest quarter. Referring to the northeast 
quarter of the northwest quarter of section 15 in 
that township, I know of no reason why the 16,000 
feet of white pine as shown by my report should be 
scratched off, and not reported in the estimate of the 
timber in the section, if such is the fact. I did not 
estimate the narrow strip on the east half of the west 
half of the west half of this section, nor 
of section 22. My figures for the northeast 
quarter of the northwest quarter, the south- 
east quarter of the northwest quarter, the 
northeast quarter of the southwest quarter and the 
southeast quarter of the southwest quarter cover for- 
ty acres in each case and do not include the narrow 
strip along the west side of these forties. I put on 
the elevations on my plat of section 23 in that town- 
ship. The topography work and the elevation work 
was done by my compassman. I had nothing to do 
with it. We could put in elevations twice on the south 


446 Dexter Horton Trust & Savings Bank vs. 


line of the forty and twice on the north line, although 
we went through the forty but once, because I do not 
think there was any time but what we were either 
on a point or close, so that we could see from where 
we were about the exact elevation. There are some 
places I think where we did not put on the elevations 
at two points. I do not know any reason why we did 
not always follow the instructions in that regard. 
No one ever verbally instructed me to put in my ele- 
vations so as to show a double run. I do not know 
any particular reason why we indicated two eleva- 
tions on the forty line when we were only single run- 
ning. We can judge that distance, as a rule, very 
correctly. Some of the figures on the topography 
report on section 34, township 41-2 are not mine. 
The figures 4600 in lead pencil stricken out and 4400 
in pencil written in, and a 4400 in pencil stricken 
out in red and 4250 in red written above, I explain 
that in this way: This was the first cruise I worked 
on, and the weather was very changeable when I went 
in there and the aneroid was not working right and 
my elevations were too high all over, on account of 
the aneroid. When the weather changed we found 
out from the change of the weather and from differ- 
ent parties that we were too high all through. We 
worked all round that land afterwards. I think 
there were other sections that I cruised where my 
elevations were off. I do not know when and where 
the changes in the elevations as marked on the plat, 
were made; and this applies to section 33 also and 
section 82. None of those changes are mine. They 
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were all done under the same conditions and J think 
that applies also to section 31; in fact in nearly all 
of that township. I have seen my aneroid change 
750 feet in two days lying on a table, not moving it 
at all. I do not recall how many days it took me to 
do these sections. It rained part of the time. [ 
started too high in the first place and continued so 
until I found out different. I lowered it afterwards, 
but I could not tell you the exact place. The changes 
in elevations of my reports on sections 31, 32, 33, 34 
and 35, in township 41-2 east are not made by me. It 
may have been reported in a letter. I remember dis- 
tinctly where I made a note of it, either to Mr. Mc- 
Kay, or told him verbally that they were too high. 
I think the blue pencil line running through my re- 
port on section 28, township 41-2, is my work, but I 
could not swear to it. The black heavy lines indicate 
ridges. In the north half they do not seem to be in- 
dicated on the report to the county. The changes in 
my figures representing the percentage of clear tim- 
ber on section 36, township 41-1 east, from ten to 
sixty, was not made by me; nor the change from eight 
to fifty in the south half of the section. The figures 
8 and 10 represent the percentage of surface clear 
tamarack that I found on that section when I exam- 
ined it. I know of no reason why they should have 
been changed. The percentage of clear has a bearing 
upon the value of the timber. 

On re-direct examination the witness Penegor tes- 
tified as follows: 
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On my cross examination I was shown the report 
of section 15, township 41-1 east. Upon now look- 
ing at this I find that I did not cruise that section. 
It was cruised by Johnston. The changes of the per- 
centages and the amount of clear tamarack on sec- 
tion 36, township 41-1 east, show quite plainly on the 
sheet, so that anybody can see them. My judgment 
may differ from some other. 

(Witness excused. ) 

J. E. CROMAN, called as a witness in behalf of 
plaintiff in rebuttal, being first duly sworn, testified 
as follows: 

I live in Portland, Oregon; my business is that of 
timber estimator and lumberman. I am at present 
in the employ of J. D. Lacey & Company of Portland. 
I have been in the business of cruising for, approx- 
imately, eleven years, and I had nine years’ expe- 
rience in logging. I have cruised in Wisconsin, Cal- 
ifornia, Oregon, Washington and Canada. 

I was employed by Mr. Nease cruising in Clear- 
water county and did work only in the fall of 1914. 
I was given no instructions as to what lands I was to 
cruise by double run and what by single run or how 
I was to cruise it. I discussed that with Mr. Nease 
and he told me to try and keep within fifteen to twen- 
ty per cent of what fair minded’men would put on 
the forty, and, of course, closer than that if possible. 
That was all the instructions we had. I cannot say 
that I single run any of it. The way they single run 
here is not my system. I work on acreage more. I 
get twelve and a half, ten and fifteen per cent off 
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the forty, and that I discover gives the best results. 
So I got twelve and a half to fifteen, and as high as 
twenty-five per cent on some of the forties up here, 
actually cruised. I would start in, for example, at 
the southwest corner of a forty acres and glance over 
the timber and see where appears to be the most, or 
whether it is uniform, and step in one, two or three 
tallies and I offset from time to time, taking thirty- 
one paces on each side, and get at least twelve and a 
half per cent of the forty actually cruised. I look 
over the whole forty but I only actually cruise about 
twelve and a half per cent of it. It gives a very good 
average. I have never known of more than twenty 
per cent discrepancy between the result of my cruise 
and the results of actual logging. I double run some 
of the work which I did for Mr. Nease. I did the 
work as thoroughly as I could. 

On cross examination the witness Croman testi- 
field as follows: 

Some of the work that I have done for the Laceys 
I have done in the same way that I did the work for 
Mr. Nease, and then other work that I have done for 
Laceys I have gone through the forties twelve, six- 
teen and eight times. I have just come from cruis- 
ing work which I am doing eight times to a forty, 
but that costs forty cents an acre. That is the most 
accurate way of cruising that is known. You can- 
not arrive at as accurate, complete and thorough 
an estimate of the timber on the forty by going 
through it once, as you can by going through it eight 
times. The cruising that I am doing for Lacey & 
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Company is in Chehalis county, Washington. I 
cruised in the neighborhood of seventeen thousand 
acres In Clearwater county for Mr. Nease and I 
might have averaged about three hundred eighty-six 
acres a day, but a great deal of it was logged and 
burned, and I did not do that much where it was 
heaviest. Where the lands were logged off I just 
gleaned over them. I reported the logged off lands. 
I did not have any particular instructions in regard 
to cruising logged off lands. They gave me the map 
and I was supposed to cover those lands the same as 
the rest I supposed. I did not take the topography; 
the compassman did that. His name was DeShields. 
He made up the topographic map. 

I believe the instructions to the men were to show 
the elevations twice on each forty line so that they 
could connect up their contours; that was the way 
it was explained to them. I heard that. We show 
a great many more elevations than that. We had in- 
structions to put in the elevations at all tops of 
ridges and all streams that were followed, to the best 
of my knowledge. I do not find such elevations on 
any of these reports. I do not know that these ele- 
vations are of any value, further than to give a very 
perfunctory idea of the land. Information of the 
elevations at the tops of ridges and at the streams 
would be more important to a logger, than at the 
section corners. A logger always goes over the land 
himself before he logs it. I never try to log by any to- 
pography map. The figures 450 in the last margin 
in pencil in my report on the southeast quarter of the 
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southwest quarter of section 1, township 41-1 east, 
and the figures 100 written above my figures of two 
hundred thousand in the white fir column, are not 
my figures. I do not know anything about them. 
This is also true of the interlineation on section 3. 
I did not cruise the little strip between the east half 
of the west half and the west half of the west half 
of that section. I do not remember anything about 
that strip; I do not believe we cruised it. The gener- 
al remarks on this section are in my handwriting. 
I did not strike out any part of it. What is stricken 
out there with the pen was not done by me. The no- 
tation ‘Damaged by fire some time ago” was not put 
on by me. I do not know whether any of my work 
was checked. 

(Witness excused. ) 

JOHN MILLER, called as a witness for plaintiff 
in rebuttal, being first duly sworn, testified as fol- 
lows: 

I live in Portland, Oregon, which has been my re- 
sidence for the last 25 years. J am a logger and tim- 
ber cruiser. I have followed the business of timber 
cruising continuously for the last eight years in Ore- 
gon, Washington, British Columbia, California and 
Idaho. I worked for M. G. Nease cruising in Clear- 
water county in 1914. That is the first work J had 
ever done in Idaho. I cruised sections 27 and 34 in 
township five—five east. 

My attention is directed to my report on section 
27. My legend on that report is as follows: 

“White pine of a fair quality but small, ten per 
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cent rotten, stump and conch rot.” That means 
where the timber shows to be rotten at the stump, and 
conch rot is rot that is a fungus growth showing on 
the timber, and by that we have determined that it 
is conch rot. “White fir small and rough, and thirty 
per cent rotten. Red fir small and rough, but sound. 
Tamarack of a fair quality. Yellow pine fair qual- 
ity, sound and fairly smooth. Cedar small but sound. 
Cedar poles of a good quality, but small. Logging 
conditions, steep, hard ground to log on, as it is very 
broken and brushy and considerable down timber. 
The north part of this section cannot be logged at 
a profit. A small part along the north side might 
be logged out with section twenty-two. That portion 
will cost ten dollars per thousand feet. Distance to 
outlet, rail or stream, do not know. Work done on 
the 12th and 13th day of October, 1914.” 

My legend on my report on section 34 in that town- 
ship is as follows: 

“Character of timber, yellow pine, good fair qual- 
ity. All the rest of the timber is small and rough. 
Logging conditions, the very hardest kind of ground 
to log on, steep and broken, and a thick growth of 
brush and a lot of down timber on the ground. Dis- 
tance to outlet, for logging purposes, to railroad or 
stream, do not know the distance.” The further de- 
scriptions that I have on the topography side of that 
sheet is as follows: 

“Damage by fire and otherwise, the fire has been 
all over this section. Probabilities of fire, heavy fire 
risk, as there is a heavy undergrowth all over this 
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section, and a lot of dry brush and down and dead 
timber, and it lays up high and is very broken, being 
full of ridges and canyons, and if fire should get 
started in it it would make it very dangerous for ad- 
joining timber, as it would be impossible to stop it 
without having to burn up. The timber on this 
section is practically worthless, as it is small and 
rough. There is some timber on almost every forty- 
acre tract on the section, but not enough to amount 
to anything. Principally tamarack and red fir, and 
a very few small cedar poles.” 

What I say in that report is. correct. I have 
gained experience in judging of the merchantability 
of standing timber in logging and cruising for over 
twenty-five years. My system of cruising which J 
used in cruising timber in Clearwater county was 
as follows: I ran through the timber and counted 
the trees on a strip four reds wide on each side of 
me. I counted each kind of timber separately, the 
number of trees, and I averaged the size of the trees 
where the ground was timbered. I double run it 
principally. J think I double run eighty per cent 
of the timbered area that I cruised. I have used 
the zig-zag system quite frequently. The zig-zag 
system is simply a double run cruise where a man 
cruises a forty-acre tract without leaving the forty 
and going into an adjoining forty. No one gave me 
any instructions as to what of the land in Clearwater 
county I was to double run and single run. The esti- 
mate I made was a fair honest estimate to the best 
of my judgment of the timber I cruised. 
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On cross examination the witness Miller testified 
as follows: 

My estimate of the timber on section 27, township 
35-5 east does not include the defective and rotten 
timber. That is to say, in making up the estimate I 
deducted from the amount of timber that I actually 
found a percentage for rotten and defective timber. 
In making up my estimate I also took into consider- 
ation the value and the location. That is to say, if 
I found some green timber which I concluded was of 
no value because of its location, isolation or some 
other reason, I would report that there was timber 
on the ground but not sufficient to turn in as an esti- 
mate because it was worthless. I would not cruise 
it. It would have been possible for me to make a re-. 
port that would have shown the actual quantity of 
the timber and the conditions and quality in such a 
way that the assessor could have judged of its value 
for taxation purposes. I did not do that because I 
was supposed to use my own judgment in regard to 
it. My instructions were to do the work in the same 
way I had been used to doing it where I had worked 
for other people. Mr. Nease told me to double run 
wherever it was necessary to do so. My compassman 
was Lon McKindlass who is now in British Columbia. 
The elevation 3350, about one tally east of the north- 
west corner of section 21 in township 86-5 east, was 
taken by the compassman standing about one tally 
or 20 rods from that point. He did not note the ele- 
vation at the point where he stood instead of it at the 
point where it was actually noted because the in- 
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structions were that the elevations should be as near 
as possible on the forty lines. We generally showed 
two elevations on each forty line. We did that be- 
cause I think that was the instructions to the com- 
passman. I did not have any instructions in regard 
to elevations except the written instructions. The 
reason I put in the elevations in the way I did on that 
section 21 was that Mr. Nease told me at Pierce City 
to do my cruising the same as I had been used to 
doing it for other people I had worked for and I went 
out in the woods to do the work the same as I had 
been doing it; and I had been putting the elevations 
on the first and third tally as I went through a forty 
in most of my work for other people. In most of 
my work for other people I double run each forty. 
When I got this letter of instructions I took it and 
put it into my plat case, gave the compassman his 
letter showing him how they wanted the topography 
made and I went out in the woods and instructed 
him to put the elevations on the first and third tally 
as I had been used to doing. I did not then read Mr. 
Nease’s instructions, and I did not read them for 
about three weeks. I did not read them simply be- 
cause I did not think there was any need of it. - I 
thought that when he told me to go out in the woods 
and do the work according to the best of my ability 
according to my custom that that was all that was 
necessary. When Mr. Nease gave me the instructions 
I signed them without reading them and asked him 
what they were. He said that it was a letter of in- 
structions governing my work and that he was giving 


456 Dexter Horton Trust & Savings Bank vs. 


them to me in order to protect himself so that the 
men would go on the ground and cover it. He told 
me that a man was required to be within twenty per 
cent of the checker in his estimate. I do not know 
what checker. He did not mention whether it was 
the county checker or his own checker. I told him 
I would not work under those conditions unless I 
knew that the man that checked after me was a com- 
petent man to do the work and I would not stand for 
a check on individual forties; that the checker would 
have to do at least ten per cent of the work to come 
within a reasonable check on my work. Mr. Nease 
then told me to go ahead and do the work, because a 
man of my experience did not need to anticipate any 
trouble whatever from anybody. The amount that 
I might vary in my estimates on an individual forty 
from the checker’s estimates would depend upon 
where I would start and where the checker would 
start, and how much green timber and burned tim- 
ber there would be on the forty. I have varied 100 
per cent from other men and I have been as close as 
two and three and five per cent. 

I made some reports on the distance to outlet, rail 
or stream, as required by the instructions. The re- 
port on that point on sections 17, 18, 19, 20, 21, 22 
and 23, in township 36-5 east, is not made by me 
because J did not know the distance. I think I work- 
ed about 80 days in the fall. I donot know how many 
of those days it took me to move camp. Probably 
ten days. I do not know how many acres I cruised. 
It may have been 26,000. 

The witness was excused. 
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C. S. SNYDER, called as a witness for plaintiff 
in rebuttal, being first duly sworn, testified as fol- 
lows: 

I live in Portland, Oregon. My occupation is 
working in the woods and timber business. I cruised 
for Mr. Nease in Clearwater county a little in the 
spring, but most of my cruising was in the fall. I 
double run everything that I cruised in the fall. On 
the greater part of the land that I cruised there were 
considerable openings and the timber was more or 
less in patches and in order to single run it and 
satisfy myself that I was making a thorough cruise 
the work would be about the same as to double run it 
and so I preferred to double run. I double run every- 
thing that had timber on it. 

On cross examination the witness Snyder testified 
as follows: 

I did no independent cruising in Clearwater coun- 
ty in the spring of 1914 any more than when I was 
running the compass. I cruised occasionally with 
the cruiser. I have had only two seasons’ experience 
in cruising. Prior to the time I had began cruising 
for Mr. Nease in Clearwater county I never cruised 
any or signed any report. I had cruised with cruis- 
ers on different pieces of land but I never signed 
any reports until I went to work for Mr. Nease. 
Prior to that time when I was cruising with cruisers 
and running the compass, sometimes we would 
change off. I would cruise a forty or so and the 
cruiser would run the compass for me. I never re- 
ceived cruiser’s wages prior to this Clearwater coun- 
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ty job except in Latah county, Idaho, the same spring. 

The witness was excused. 

CHARLES R. HART, called as a witness for 
plaintiff in rebuttal, being first duly sworn, testified 
as follows: 

[live in Portland, Oregon, and am a timber cruiser 
and have been for about 25 years. I have cruised 
over all the Northwest and in the State of Idaho off 
and on for the last 15 years. I worked for Mr. Nease 
in cruising Clearwater county in 1914. I worked 
only in the fall. I double run about 90 per cent of 
my work. I was not instructed by anybody to single 
run any of my work. 

On cross examination the witness Hart testified as 
follows: 

I cruised more some days than others. Some days 
I did as much as three-quarters of a section and some 
days a little bit more than that. My estimate on the 
south half of the south half of section 138, township 
37-3 is as follows: “Upon the southwest quarter of 
the southwest quarter 15,000 white pine, 10,000 
white fir, 100,000 red fir; and the southeast quarter 
of the southwest quarter, 15,000 white pine, 150,000 
red fir; the southwest of the southeast quarter, 30,000 
red fir, and the southeast of the southeast, 40,000 
red fir. I carefully double run all of those forties. 
I compared my estimates with Mr. Murray’s on the 
same land at Mr. Nease’s office in Portland and found 
some difference. On the forty where I found 30,000 
red fir, Mr. Murray had no red fir, but had white pine 
and white fir. This discrepancy may be explained by 


The County of Clearwater, Idaho, etal. 459 


the fact that I found some 5,000 ties and he did not 
show any ties at all. I did not estimate any ties out 
of white fir or white pine. 

The witness was excused. 

BERNARD KELLEY, called as a witness for 
plaintiff in rebuttal, being first duly sworn, testified 
as follows: 

I live at Portland, Oregon. I am a timber cruiser 
and have been engaged in that business constantly 
ever since 1905. I have worked in Michigan, Ore- 
gon, Washington, California, Canada and Idaho. I 
worked for Mr. Nease in cruising Clearwater county 
in 1914 but only in the fall. I had no instructions 
from any one that I ought to single run. I double 
run some but I single run most of it. 

On cross examination the witness Kelley testified 
as follows: 

I do not know how many acres I cruised in a day 
while I was single running. I do not remember what 
was the largest acreage covered by me in any one day. 

The witness was excused. 

L. W. OLINGER, called as a witness for plaintiff 
in rebuttal, being first duly sworn, testified as fol- 
lows: 

I live at Oregon City, Oregon. I have been in the 
timber business since 1905. I have had experience 
in cruising. I cruised for Mr. Nease on his contracts 
in Clackamas and Clatsop counties, Oregon, and in 
Latah and Clearwater counties, Idaho. I worked 
for him both spring and fall in his cruising of Clear- 
water county. I had no instructions from any one 
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as to whether I was to single run or double run my 
work. In the spring I double run quite a large por- 
tion of my work as I was not then thoroughly fa- 
miliar with the timber in this country. In the fall, 
however, most of my work was a single run. The 
character of the timber and the ground was generally 
what determined my action in deciding whether to 
double run or single run. No one gave me any orders 
to single run or double run any of it. 

On cross examination the witness Olinger testified 
as follows: 

While I was cruising in the spring and double run- 
ning there was a man by the name of Gaffney watch- 
ing me. I did not double run everything while he was 
watching me. I single run quite a portion of burnt 
lands. I single run some green timber while he was 
watching me in the northern part of township 39-6. 
My brother who was running the compass for me 
had cut his foot and Gaffney ran the compass for me 
until he went out. He was in the employ of the tim- 
ber companies as I understand. He ran the compass 
for me as a matter of accommodation. I single ran 
the east half of section six in township 39-6 east. 
The double row of figures on the report of topography 
on that section showing elevations through the forties 
were put there to give a more concise idea of the coun- 
try. I put an elevation in the center of the forty and 
also figures on both sides showing the relative eleva- 
tions of twenty rods to each side. I had no instruc- 
tions with regard to the placing of these figures on 
those portions except that in Clatsop county we used 
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this same system. I asked Mr. Nease if we should 
place our elevations the same as we had in that coun- 
ty and he said it would be better as it would give a 
better idea of the condition of the surface. Mr. Nease 
did not tell me to put in elevations to show a double 
run. , 

On re-direct examination the witness Olinger tes- 
tified as follows: 

I do not think there would have been any occasion 
for my placing two elevations on the forty line for the 
purpose of falsely indicating that I had made a double 
run when there was a spotter in the field seeing that 
I was actually single running. On one occasion Mr. 
Gaffney asked me if I was going to double run or 
single run and I said I was not positive and he said 
“Tf you double run that I won’t go with you. It is 
simply a waste of time.” Mr. Portfors brought him 
to my camp and said that the timber companies want- 
ed Mr. Gaffney to go with us and see if we were doing 
the work properly. 

On re-cross examination the witness Olinger testi- 
fied as follows: 

I think Mr. Gaffney is now dead. 

W. H. JOHNSON, being called as a witness for 
plaintiff in rebuttal, testified as follows: 

I reside in Portland, Oregon. My business is that 
of timber cruising. I have been in the timber busi- 
ness practically all my life. The last twelve years 
I have devoted my whole time to cruising in Michi- 
gan, Wisconsin, Oregon, Washington, California and 
British Columbia. I never had cruised any timber 
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in Idaho before I went to work for Mr. Nease on his 
Clearwater county job, but I had cruised country of 
a like nature in the State of Washington adjoning 
the State of Idaho. In cruising for Mr. Nease in 
Clearwater county I double run everything that I 
considered necessary. I single ran some of it. The 
conditions of the ground and the stand of timber de- 
termine me in deciding whether I would single run 
or double run. I was given no order or direction by 
any one that I should single run or double run any 
particular part. That matter was left to my own 
judgment and discretion. 

On cross examination the witness Johnson testi- 
fied as follows: 

During the time I was working for Mr. Nease I 
lost about three days for moving and bad weather. 
I do not know how much land I covered nor what I 
averaged per day nor what was the largest day’s 
work I did. 

I should think that I double run about 75 per cent 
of what I cruised. I think on an average I could 
cruise in a day and double run it three-fourths of a 
section of such lands as I cruised in Clearwater coun- 
ty and arrive at an accurate complete thorough esti- 
mate and some days I could do a section and double 
run it. 

I count the trees on the strip which I take and 
occasionally measure up some of them and when it 
was necessary I offset. As a general rule it is not 
necessary to offset a great deal when you are double 
running. 

Witness excused. 
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F. J. LODS, called as a witness for plaintiff in 
rebuttal, being first duly sworn, testified as follows: 

I worked as a compassman for Mr. Nease in cruis- 
ing the lands in Clearwater county in the late sum- 
mer and fall of 1914. I worked with R. E. Slatterv 
as cruiser. He is now in Phelps, Wisconsin, and has 
been there over a year. 

F. B. BENNISON, called as a witness for plaintiff 
in rebuttal, being first duly sworn, testified as fol- 
lows: 

My business is that of timber cruising. My experi- 
ence in that business extends over 25 years in the 
states of Minnesota, Wisconsin, Oregon, Washington, 
California and British Columbia. I worked for Mr. 
Nease in his cruise of Clearwater county in the 
spring of 1914, but not in the fall. I double run all 
my work. I had not cruised in Idaho before that 
time. 

On cross examination the witness Bennison testi- 
fied as follows: 

Mr. Gorman and Mr. Murray both checked my 
work. Some of the checking done by Mr. Murray 
was not done in my absence but with me. 

The witness was excused. 

HARRY B. BECKETT, being sworn as a witness 
for plaintiff in rebuttal, testified as follows: 

I am an attorney at law and was engaged in the 
practice of my profession in the year 1914. My of- 
fice is in the Board of Trade Building, Portland, Ore- 
gon. I was attorney for Mr. M. G. Nease in 1914. 
I acted as the attorney for Mr. Nease in the case 
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of the appeal by John Lewis from the action of the 
board of county commissioners of Clearwater county 
in entering into the contract with Mr. Nease dated 
April 15, 1914, and also in the first suit. brought by 
Lewis, which was an injunction suit, involving the 
first contract. Mr. Nease was at all times desirous 
of getting the appeal by John Lewis heard and de- 
termined by the court. Mr. Tannahill was the at- 
torney who represented the board of county commis- 
sioners in that case. Owing to the fact that that suit 
was pending and the work was going on, and money 
was being expended by Mr. Nease in carrying out 
his contract, we were at all times anxious to get the 
suit brought to trial. I had considerable correspon- 
dence with Mr. Tannahill in regard to it. Mr. Nease 
and I as his attorney were not seeking to keep that 
case alive upon the docket without a trial but were 
seeking to bring it to an issue and trial, to get it de- 
termined. We wanted to know as quickly as we could 
where we stood. 

GEORGE W. TANNAHILL, sworn as a witness 
for plaintiff in rebuttal, testified as follows: 

I am a practicing attorney of the State of Idaho, 
with an office at Lewiston. I remember about the 
two suits growing out of the letting of the contract 
for cruising Clearwater county brought by John 
Lewis, one being an injunction suit and the other an 
action of an appeal from the board of county com- 
missioners. I represented the board of county com- 
missioners in each of those suits. There was no ef- 
fort on the part of any of the defendants in those 
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suits to my knowledge to keep them on the docket 
undetermined. The defendants were at all times 
trying to get toa trial. The letter addressed by Ed- 
gar C. Steele to Honorable James E. Babb, dated July 
6, 1914, was mailed to me by Judge Steele. It is 
marked a copy but it is signed by him. I don’t know 
that Mr. Babb ever told me directly that he had re- 
ceived this letter but he consulted me within a few 
days concerning the matters referred to in the letter 
and I assume that he received the letter. 

Said letter was thereupon offered by the plaintiff 
and received in evidence and marked Plaintiff’s Ex- 
hibit Number 29. 

On cross examination the witness testified as fol- 
lows: 

I had no correspondence with Mr. Babb after the 
date of the letter marked Plaintiff’s Exhibit 29, be- 
cause Mr. Babb and I both had offices at Lewiston. 
I consulted Mr. Babb shortly after I received that let- 
ter and he stated that he was not ready to go to trial. 
I was acting for Clearwater county and the indi- 
vidual defendants, except Mr. Nease. I was in no 
way employed by Mr. Nease. When I was urging 
that the case be heard I was doing this at the sug- 
gestion of the county commissioners and on my own 
behalf. The county commissioners expressed them- 
selves as being anxious to get it determined and I[ 
was likewise. JI knew from the correspondence I had 
with Mr. Nease and the talks I had with him and the 
correspondence I had with his attorney that he was 
anxious to get the case tried. The county commis- 
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sioners said they wanted the matter determined. They 
did not want to have it dragged along. 

The witness was excused. 

ED. RANDOLPH, being recalled by plaintiff in 
rebuttal, testified as follows: 

I was out in the woods with Mr. Wherry and Mr. 
Swanson when they were doing some of their check 
cruising. That was on the fourth of May, 1916. I 
was out there half a day. I went out with them. We 
started about half past seven or eight in the morning 
and got back about noon. They cruised 200 acres 
in that time. We went about a mile out from town to 
the land. They stopped cruising between eleven and 
half past eleven I should judge. I suggested the night 
before that I would go out with them the next morn- 
ing. We all compared estimates as we went over 
each forty. All three of us. I stated what I had 
and they stated what they had. At the end of the 
cruising of each forty each of us knew what the other 
man’s figures were on the pine. I was just cruising 
the pine. 

On cross examination the witness Randolph testi- 
fied as follows: 

Upon coming back from cruising with Wherry and 
Swanson I told Mr. Becker, one of the counsel for the 
defendants, that they were doing good work. My 
figures and Mr. Swanson’s were very close. They 
measured a good many trees. They were continually 
doing it. There were no precautions to my knowledge 
that they might have taken to arrive at an accurate 
result that they did not take. Neither of them chang- 
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ed his figures after comparing with the others. My 
figures were very close to those of Mr. Wherry’s. The 
character of the timber that they were cruising when 
I saw them was some of it young growth and some of 
it old growth fully matured. They went through each 
forty twice. 

On re-direct examination the witness Randolph 
testified as follows: 

I considered that Mr. Swanson and Mr. Wherry 
were doing good careful work. They were double 
running it and they did 200 acres in four hours. In 
estimating the pine I took all trees with twelve-inch 
butts or more. I think they did the same. 

W. M. DOCKERY, a witness on behalf of the plain- 
tiff in surrebuttal, being duly sworn testified as fol- 
lows: 

I have been in the business of timber cruising for 
about 15 years, eleven years of which was spent on the 
Pacific Coast. I am now in the employ of the In- 
terior Department of the Government of the United 
States. I have been employed by the government to 
cruise timber in the State of Oregon. I worked for 
M. G. Nease in the spring and summer of 1914 in 
cruising in Clearwater county. I worked only a part 
of the time that the work was going on. A part of 
the country that I cruised was rough, quite rough, 
and a good deal of it was very level. I was given no 
instructions to double run any of it or to single run 
any of it. Unless a cruiser has definite instructions 
to the contrary he uses his own judgment as to what 
he should single run and what he should double run. 
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The work I did for Mr. Nease was of the same char- 
acter and quality as I have done for other people and 
I have always tried to do good careful work. I was 
given no instructions while working for Mr. Nease 
to hurry the work so as to slight the quality of the 
work I was doing. None of my work was done in 
such a hurried manner as to detract at all from the 
quality of it. The number of acres a cruiser can 
cruise in Clearwater county per day depends upon 
how many hours he works, the character of the par- 
ticular tract he is cruising and upon the man himself. 
Some cruisers can cruise more in a day than others. 
There are some parts of that country where a man 
can cruise eight to twelve forties a day. In doing my 
cruising I follow the written instructions. I consider 
that the work I did there was a good and fair estimate 
of the timber upon the lands that I cruised and that 
the other information contained in my reports was 
correct. I had cruised in that country about eleven 
years ago. 

On cross examination the witness Dockery testified 
as follows: 

I began my work some time in the summer of 
1914. I cruised in township 37-4 and in 87-2, and I 
cruised the north twelve sections of township 40-6. 

It was thereupon admitted by the respective 
parties that the witness while cruising for Nease in 
Clearwater county cruised 22,439.66 acres. 

Continuing, the witness testified : 

I did no work during the spring or in the summer. 
I think any part of the lands that I cruised could be 
carefully cruised at the rate of 330 acres per day. 
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I double run a part of the work, but I could not say 
how much. I double run wherever I thought it was 
necessary. I was not instructed to place the eleva- 
tions at two points on each forty line for the purpose 
of showing a double run. In my cruising for com- 
mercial purposes I generally double run. The num- 
ber of acres I can cruise double running them for 
commercial purposes depends entirely upon condi- 
tions. I cruised some in Idaho for the C. A. Smith 
Lumber Company, but I can’t remember how many 
acres I averaged per day cruising for them. All of 
that was single run cruising. Mr. Nease paid me 
$6.50 a day, but this did not include the time going 
and coming from the work. The western slope of the 
Cascade mountains is a much more heavily timbered 
country than that in Idaho and the Idaho timber is 
smaller and generally shorter than that on the coast. 
There is more necessity of making double runs in 
cruising in the heavily timbered country than there 
is in the lighter timbered country. There is as much 
timber on one acre on the coast as there is on some 
of the forty-acre tracts in Idaho. The cruising which 
I did for the C. A. Smith Lumber Company was for 
commercial purposes. 

M. G. NEASE, recalled for plaintiff in rebuttal, 
testified as follows: 

I was present in the court room during the testi- 
mony given by the witness Roy Wherry. I heard his 
statement to the effect in substance that I had at some 
time asked him to cruise some government land be- 
cause I wanted to scrip it. I never at any time made 
_any such statement to him in substance or otherwise. 
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I have never scripped any land in Idaho. I also heard 
Mr. Wherry’s statement to the effect that I had asked 
him to cruise a certain amount of public land because 
I thought that I could get by with that much. I never 
gave him any such instructions or made any such 
statement to him. There was no reason why I should 
ask him to do that as it was no secret whatever about 
the fact that I was cruising some government land. 
One of the cruisers which I had employed on the 
Clearwater county job was named E. J. Weerd. I do 
not know where he is now. He has been absent from 
Portland for along time. The last time J heard from 
him he was in either Wisconsin or Michigan. I also 
had a cruiser on that job by the name of Archie 
Young. J do not know where he is. I have been un- 
able to locate him. I have made inquiries a good 
many times, but no one in Portland seems to know 
what has become of him. He has been absent from 
Portland for about a year. There was also a man on 
that job by the name of Tuttle. He went back to 
Chillicothe, Missouri, where his family lived. I also 
had a man on that job by the name of McCombs. He 
was acruiser. I think he is somewhere in the south 
part of this county. I saw him the other day and 
asked him to come and testify. I also had a man 
employed on that job by the name of Albright. He is 
in Portland, Oregon, or was on last Saturday or Sun- 
day. I tried very hard to get him to come here. I 
offered to pay him his expenses and $5.00 a day. 
He said he did not want to come. I do not remember 
of any other cruisers that I had on the job, except 
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those that I have just mentioned and those that are in 
attendance here upon the court. I heard Mr. Ran- 
dolph’s testimony to the effect that I had told him to 
double run in the spring. I do not remember giving 
him any such instructions; and if I had done it I 
think I would have remembered it. I did not give any 
of the men instructions specifically to double run or 
single run. I told them to use their own judgment— 
to get the timber. I never told Mr. Randolph that I 
wanted four forties in section seven, township 36-4, 
or any other land, cruised for my own use. I had no 
use for having any lands cruised on my own account. 
I was not intending to purchase any lands in Clear- 
water county and never have purchased any lands 
there, and do not now own any lands there and never 
did. I heard the witness Wherry testify that I told 
him to cruise the north half of the southwest quarter 
of a certain section in township 38-6, which was 
state lands. I have no recollection of giving him any 
such instructions. I gave him no instructions to 
cruise any lands that I knew to be state lands. I heard 
Mr. Wherry’s testimony in regard to a conversation 
between him and myself in the Bollinger Hotel in 
Lewiston about the south half of the north half of 
section fifteen, 38-6 east, wherein he says that I 
asked him if he had the figures on that tract of land 
or the estimates on it. I do not remember any such 
conversation. I never at any time intimated or re- 
quested him to fill in any figures on any lands that he 
had not estimated and cruised and I made no such 
request of any other person whatever. It would be 
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unreasonable for me to expect honest work from a 
man and then ask him to do a dishonest thing. I 
heard Mr. Wherry’s testimony to the effect that he 
had marked the elevations on his topography for the 
purpose of indicating the land had been double run 
when in fact it had only been single run. I gave him 
no such instructions. There was no reason why I 
should. My contract did not require a double run 
or any sort of arun. There was never any attempt 
to conceal the fact that my cruisers were single run- 
ning a portion of the lands that they were cruising. 

I heard the testimony of the witness Albright to 
the effect that I told him to write in something in 
regard to logging conditions on some of the reports 
at Portland, and I also heard other testimony given 
here in regard to changes made in the legend of the 
cruisers upon their reports when the same were tran- 
scribed upon the reports filed with the county. We 
revised the language in most of our reports that came 
in, abbreviating in some cases, extending in others. 
For instance, in the case of distance to outlet, that is, 
a stream or railroad, the cruiser frequently has no 
way of knowing just how far it is. It is easier for us 
to fill that in from our having the map of the whole 
territory, easier than for the cruiser to fill it in, hav- 
ing nothing but the township plat; and in various 
ways the write-up, as we call it, is revised. None 
of this was done for the purpose of deceiving or for 
any improper purpose. 

I heard the testimony of the witness Albright to 
the effect that I had given him directions to tell the 
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cruiser Weir to single run his work. I never gave 
Albright any such instructions. I never gave the 
compassman instructions, except in one case, how the 
cruiser should do certain things. I either gave my 
instructions to the cruiser direct or to some man in 
charge. It would be unheard of to give a compass- 
man, and especially one who had never been in my 
employ before, instructions to guide the cruiser. I 
know of no reason why there should have been in- 
structions given to Mr. Weir to single run, and not 
given to the other men. I cannot tell whether there 
has been an erasure of the word “State” on the mar- 
gin of the cruiser’s report on section eight, township 
38 north, range four east. I made no such erasure. 
I don’t see any sign on the report of anything having 
been erased. 

All of these cruisers’ reports which are in court 
here were submitted to counsel for the defendants for 
their examination at my office in Portland. I invited 
them to come long before the trial and help themselves 
to them. No changes to my knowledge have been 
made in these reports since they were filed with me 
and prior to their examination of them that did not 
appear upon the face of the reports themselves, with 
one exception. There was one field blank that some- 
one in the office had taken the land classification 
topography and endeavored to get funny and had 
drawn something on that. It was erased. I don’t 
know who drew it. No changes have been made in 
any of these reports to my knowledge since they were 
examined by defendants’ counsel in my office at Port- 
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land; and the only two people who have had access 
to them are Mr. Fulton and myself. 

On cross examination the witness Nease testified 
as follows: 

Mr. McCombs said that the reason why he did not 
come to this trial was because it was a political fight 
in Clearwater county and he begged me not to sub- 
poena him because he did not want to get mixed up 
in it. Mr. Albright said that his son was up here 
on some kind of a mission and he did not want to 
come up and be against him. Mr. McKay, my fore- 
man and checker, is here. I heard the testimony of 
Fred Bailey as to the manner in which Archie Young 
cruised sections 24 and 25, in 39, five east. That was 
not the first time I had heard of that. I first heard 
it after Mr. Young had quit his job. That was before 
the cruising was completed. I did not send any one 
back there to check up Mr. Young’s work because 
after my conversation with Mr. Young and talking 
to Mr. Murray and Mr. Young’s compassman I did 
not deem it at all necessary. 

Thereupon the plaintiff rested its rebuttal. 

JOHN R. BECKER, being called as a witness on 
behalf of the defendants in surrebuttal, testified as 
follows: 

I examined in Mr. Nease’s office at Portland, Mr. 
Wherry’s field report on section eight, township 38- 
6. This was about two weeks ago. That report when 
I examined it in Mr. Nease’s office bore a notation in 
the left margin in lead pencil to the effect that the 
northwest of the southwest was state land. Now that 
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notation is hardly visible to the naked eye; in fact 
it is not noticeable without a glass. I have examined 
it under a glass and it clearly appears. 

JOHN SWANSON, being called as a witness for 
the defendants in surrebuttal, testified as follows: 

When Mr. Wherry and myself were doing the check 
cruising for Clearwater county this spring we cruised 
six forties on most of the days that we were out. We 
would go out about half past seven in the morning 
and come in all the way from two to five in the after- 
noon. Mr. Randolph was with us on the last day. 
We saved that piece out for the last day because it 
was about a half mile from town. 

On cross examination the witness Swanson testi- 
fied as follows: 

We cruised five forties on that last day. We start- 
ed out from town about half past seven. It would 
take us about fifteen or twenty minutes to get to the 
land. We got through about 11:30 A.M. and got 
back to the hotel in time for dinner. During that 
time we cruised these five forty acres and double run 
them. 

On re-direct examination the witness Swanson tes- 
tified as follows: 

I recall the meeting of the board of county commis- 
sioners in Clearwater county on February 24, 1914. 
I believe I asked Mr. Zelenka about what we would 
have to do to prepare a bid and asked him if he had 
any specifications to furnish and he said no that the 
bidders were supposed to furnish those and I believe 
he also objected to me and Mr. Portfors putting in a 
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bid for the reason that we had worked for the Clear- 
water Timber Company. 

The defendants by their counsel then offered and 
there was received in evidence Defendants’ Exhibit 
Number 40, which is a statement certified by the 
state board of land commissioners of Idaho showing 
such of the state lands cruised by Nease as had been 
purchased by private parties under contract prior to 
January 1, 1915. 

Defendants by their counsel then offered and there 
was received in evidence Defendants’ Exhibit Num- 
ber 41, the same being copies certified by the clerk of 
the board of county commissioners of Clearwater 
county of all expense accounts and bills filed by J. F. 
Gorman for his work in checking Clearwater county. 

Thereupon the evidence was closed. 


In the District Court of the United States for the 
District of Idaho, Central Division. 
DEXTER HORTON TRUST AND SAVINGS 
BANK, a corporation, Plaintiff, 
VS. 

THE COUNTY OF CLEARWATER of the State of 
Idaho, and OREN D. CROCKETT, as treasurer 
of said county, Defendants. 

No. 6389. 
ORDER APPROVING STATEMENT OF THE’ 
EVIDENCE ON APPEAL. 
The foregoing is a true, complete and properly pre- 
pared statement of the substance of all the testimony 
introduced and admitted upon the trial of the above 
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entitled cause in the United States District Court for 
the District of Idaho, Central Division, and, together 
with the original exhibits therein and herein referred 
to and hereby made a part of said statement, con- 
stitute all of the evidence in substance introduced and 
admitted in evidence upon said trial essential to the 
decision of the questions presented by the appeal 
heretofore petitioned for herein by the plaintiff and 
allowed from the final judgment in this cause; and 
the foregoing statement contains all objections and 
exceptions made and taken to the admission or exclu- 
sion of evidence and to all motions and rulings there- 
on made by said district court at said trial and the 
said statement is hereby approved. 

The exhibits which were introduced and admitted 
in evidence upon the said trial and which are hereby 
made a part of this statement are the exhibits filed 
with the clerk of said district court upon the trial 
of this cause and marked by him respectively as fol- 
lows: 

Oy Piaintiir soxhibits Nos. 1, 2, 3, 4, 5, 6, 7, 8, 
Mee lol td 16, 17, 18, 19, 20, 21, 22, 28, 
Zee 20, 21, 20, 29. 

(2) Defendants’ Exhibits Nos. 3, 4, 5, 6, 7, 8, 9, 
memes, 13, 14, 15, 16, 17, 18, 19, 20, 20a, 21, 23, 
Pameaoy 2G, 27, 28, 29, 30, 31, 32, 33, 34, 35, 36, 37, 38, 
39, 40, 41. 

(3) Copy of the minutes of a meeting of the board 
of county commissioners of the defendant county 
held on the twenty-first day of March, 1914, attached 
to the deposition of Charles Portfors. 
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(4) Copy of the minutes of a meeting of the 
board of county commissioners of the defendant coun- 
ty held on the twenty-eighth day of March, 1914, at- 
tached to the deposition of Charles Portfors. 

Dated at Boise, Idaho, this 7th day of March, 1917. 

FRANK S. DIETRICH, 
Judge. 

Filed March 8, 1917. 

W. D. McReynolds, Clerk. 


(Title of Court and Cause. ) 
STIPULATION EXTENDING TIME TO FILE 
PRAECIPE. 

IT IS STIPULATED by and between the parties 
hereto, Peters & Powell and Geo. W. Tannahill on 
the part of the plaintiff, and Fred E. Butler, on the 
part of the defendants, that the plaintiff may have 
to and including the 20th day of January, A. D. 1917, 
in which to prepare and file with the Clerk of the 
above entitled court its praecipe herein, and the filing 
of the same within the time provided by the rules 
therefor is hereby expressly waived. 

Dated this 18th day of January, A. D. 1917. 

PETERS & POWELL, and 
GEO. W. TANNAHILL, 
Attorneys for Plaintiff. 
FRED E. BUTLER, 
Attorney for Defendants. 
Endorsed: Filed Jan. 16, 1917. 
W. D. McReynolds, Clerk. 
By M. W. Griffiths, Deputy 


